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INTRODUCTION 



Xhe legal definition of an offence being proposedi 
as well as the circumstances of a particular case 
falling within that definition, how is the charge to 
be described against the offender on the face of the 
record ? With what certainty of legal terms and 
language? with what enumeration and detail of 
circumstances? To answer this important ques- 
tion with as much brevity as consists with clear- 
ness, under the sanction of the most venerable 
authorities, collected and arranged, is the principal 
object of this treatise. 

I propose, therefore, in the first place, briefly to 
enumerate the different modes of criminal accusa- 
tion recognized by the courts, and shall then pro- 
ceed to consider their several requisites with some 
minuteness, and also to notice such other parts of 
the record as are connected with the main design. 

!• A written accusation presented to the grand 
jury, (sworn to inquire for the body of the county,) 
at the suit of the king, is termed a bill of indict- 
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ment, and when found by them, on oath, to be true, 
is called an indictment (b). 

A grand jury may find a bill to be true as to one or 
more charges contained in distinct counts, and find 
that it is not a true bill, or return it '^ not found,^' 
as to the rest (r) ; but they cannot divide an entire 
count, so as to find it true as to part only ; and if 
they do, the whole of the finding is void, and a new 
bill should be presented {d). A bill cannot be found, 
unless twelve at the least of the grand jury agree 
to find it; for no man can be convicted, at the 
suit of the king, of any capital offence, unless by 
the unanimous voice of twenty-four of his equals 
and neighbours, that is by twelve at the least of 
the grand jury in the first place, and afterwards 
by the whole of the petit jury, twelve more, find- 
ing him guilty upon the trial. 

The indictment having been so found is publicly 
delivered in court. 

An indictment^ in a larger sense, is frequently 
used to denote an accusation or declaration, at the 
suit of the king, for some offence found by a pro- 
per jury of twelve men, at the suit of the king (/) ; 
and, in this sense, a presentment by a grand jury, 
when reduced to proper form, is termed an in- 
dictment, though no bill has been preferred {g). 



[b) 2 Hale, 153. 2 Haw. (rf) 2 Haw. c. 23. 8. 2. Yel. 
C.25. 8. 1. 99. 

[c) Cowp. 325. (/) Co. Litt. 126. h. 

(g) 2 Ins. 739. 
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2. A presentment is the notice taken by the 
grand jury of any oflFence, from their own know- 
ledge (A) and observation, without any indictment 
laid before them at the suit of the king. Upon 
such presentment, the officer of the court must 
frame an indictment before the party can be put to 
answer it (i); in a larger sense, a presentment 
comprehends all incjuisitions of office and indict* 
ments found by a grand jury (Ar). 

3. When the accusation is found by a jury spe- 
cially returned to inquire concerning that particu- 
lar offence, it is termed an inquisiuon; as where a 
person is found guilty of the death of another upon 
an inquisition before the coroner on his view (/)• 

4. A defendant may be arraigned upon a verdict; 
as where, in an action of trespass, the jury find 
that the defendant stole the goods, or in an action 
for words imputing felony, where the defendant 
justifies that the words are true, and the jury find 
their verdict for the defendant. In such cases it is 
said, the party is liable to be put to answer, as on 
an indictment, without any further accusation, the 
charge having been found by a jury of twelve men. 
But, according to Serj. Hawkins, unless the court, 
in which such a verdict is returned, has jurisdiction 



(A) Lamb. 1. 4. c. 5. 4 B1. (k) 2 Haw. c. 25. 8. 1. 
Comm. 301. (/) 2 Haw. c. 25. s. 6^ 

(t) 2 Ins. 793. 
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over the crime itself, such a verdict seems to be of 
little force (m). 

5. An appeal is an accusation, by one private 
subject against another, of some crime (n) ; and in 
some instances, where the private appellant does 
not or cannot proceed, the defendant may be ar- 
raigned upon the appeal at the suit of the king (o). 

6. An information is a declaration of an offence 
or charge against any one at the suit of the 
king {p) : these are of two kinds, 

1st. Those which are prosecuted at the suit of 
the king, and which are filed by his own immedi- 
ate officer the attorney-general; and, 2dly, those 
which are prosecuted in the name of the-king at the 
relation of some private person, or common in- 
former, and these are filed by the king^s coroner 
and attorney in the court of King^s Bench. 

Various as these modes of accusation are in th€ir 
origin, in their requisites, whether formal or sub- 
stantial, they closely resemble each other {q) ; in 
appeals, indeed, greater nicety was frequently ex- 
acted than in indictments, but the proceeding by 



(m) 2 Haw. c. 25. s. 6. R. be obsolete, no further notice 

T. .Tolliffe, 4 T. R. 493. will be taken of them in the 

(n) 1 In8. 123. 287. Staundf. bubsequent pages, except as the 

58. decisions founded upon thetn 

(o) For the learning on this serve to illustrate the mnia 

subject, see 2 Haw. c. 26. s. 7$ subject. 

8, &c. Since the practice of {p) Termes de la Ley. 

bringing appeals seems now to [q) 3 Haw. c. 35. s. 9« 
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sippeal has 90 long fallen into disuse, that its 
form and qualities will not be noticed, except in- 
cidentally, when they may tend to illustrate the 
main subject of the work. In describing the 
different requisites of an indictment, presentment, 
inquisition, or information, in order to avoid repeti- 
tion, the term indictment only will l>e used, the 
same rules being in general applicable to all. 

The form and requisites of an indictment, and 
the process, pleas, &c. will be considered in the 
following order: 

1. The formal requisites of an indictment, in- 
cluding the county (r) in which the offence is to 
be laid — the joinder gf parties (s) — of offences — 
the description of the defendant (/) — the general 
averments of time and place (u). 

2. The substantial description of the offence it- 
self {x) in the body of the indictment. 

3. The conclusion of the indictment (y). 

4. Indictments upon statutes {z). 

6. The caption of an indictment [a). 
6. The several kinds of defects in indictments (A), 
and the doctrine of amendment (c). 



(r) Chap. 1. (y) Chap. IK 

(1) Chap. 2. {z) Chap. 12. 

{t) Chap. 3. [a] Chap. 13. 

(u) Chap. 4. {b) Chap. 14. 

(.r) Chap. 5. to 10. inclusive. (c) Chap. lil. 
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7. Process (</), motion to quash (e), arraign- 
ment (/), pleas {g)y verdict (A), judgment (i), writs 
of error (Ar) . 

To these is added a collection of Precedents, 
illustrated with a few notes. I have examined 
these forms with attention, and have intimated 
my doubts concerning them whenever they oc- 
curred. 



{d) Chap. 16. [h) Chap. 20. 

{e) Chap. 17. (i) Chap. 21. 

(/) Chap. 18. (k) Chap. 22. 
{g) Chap. 19. 
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CHAP. I. 

How far the Indictment should shew the Offence to 
be within the Jurisdiction of the IndictorSn 

L Of the Locality of Crimes at Common hawj p. 1 to 6. 

II. Statutable Exceptions^ and general Rules as to In^ 

dictments founded upon them, p, 6 to 19. 

III. In what County the Indictment should be laid in par^^ 

ticular Cases at Commofi Law, p. 19 to 26. * 

IV. Of noticing the Jurisdiction, when it depends upon 

some other particular Circumstances, p 2(5. 

The power of jurors and others to inquire concerning 
offences, is usually circumscribed (a) and local; it is 
therefore essential to the validity of. an indictment, to 
shew that the offence {h) ^was committed within the ju« 
risdiction of those by wliom the inquiry was made. And 
as an indictment will bevicious which does not shew 
this, a /or^ior* it will be defective, if it allege that the of- 
fence was committed in some place beyond the jurisdic- 
tion of th6* indie tors. 

By the simple rule of common law, the attention of 
jurors was confined with great strictness to the county 
or division for which they were returned i — a circum- 
stance productive of so much inconvenience, that it was 
found necessarv to introduce those statutable exceptions 
to the rule which will presently be noticed. 

[a] 3lns.49. S urn m. 203. EIhb- 237. D}'er, Og. 2Kcb. 

{h) I Bult. 208. 205. Cro. 302. Cro. J. 276. Keilw. S9. 
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Lord Hale says, " The grand (c) jury are sworn to in- 
quirepro curpore comitatus^dind therefore cannot regularly 
inquire of a fact done out of that county for which they 
are sworn, unless specially enabled by act of parliament, 
except in some particular cases." Too strict an adhe- 
rence to this doctrine produced an enormous failure 
of justice: it frequently happened that an offence begun 
in one county was consummated in another, the conse- 
quence was, that the offender escaped with impunity, 
since he could not be indicted by a jury of either. 

In Danby's [d] case, under the statute 8 H. 6. c. 12. 
against stealing records, &c. it was holden, that if the 
offence were to be committed partly in one county and 
partly in another, the offender could not be punished in 
either. But Lord Hale says, he might in such case be 
punished for the misprision of the felony in either 
county (e). 

So under the (/) stat. 3 H. 7- c.9., against the forcible 
abduction of an heiress, and afterwards marrying her, &c. 
it was bolden, that if the forcible abduction were confined 
to one county, and the marriage took place in'a second, 
the offender could not be tried in either. 

But if in such case the forcible abduction had been 
continued into the county where" the marriage took 
place, the offence would have been complete in that 
county, and the offender might have been tried there (g). 

(c) 2 Hale, l63. BelPs ciny in B. at common law. 

Case, 9 Car. B. R. though not of the robbery ; 

{d)' Hale, 651, 2. for it is thefit wherever he car- 

(e) lb. ries the goods. 7 Co. Buh 

(/) Falwood's Case, Cro. wer's Case, 2 Hale, \63, Br. 

Car. 488. Hob. 183. Ind. pi. 26. Bi'. Cor. pi. 171 • 

{g) So if a man- commit a Hence an acquittal of the lar- 

robbery in the county A.» and cioy in apy one county ought 

carry the goods into the connty Xo serve him for plea in any 

B., he is indictable of the lar- other, Br. Cor. 140. 4 H.7*5. 
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In these instances the several acts, constituting the 
offence, were personally committed by the offenders in 
different counties: but the mischief resulting from the 
general rule was far more extensive ; for it seems to have 
been hHd, that no collateral circumstance could be in- 
quired of, if it happened in a second county, though the 
facts in which the offender was personally concerned, 
were confined wholly to the first; so that (A) if A. in- 
flicted a mortal wound on B. in one county, of which B. 
died in the adjoining one, A. could be indicted in nei- 
ther; for a jury of the first could not take notice of the 
death in the second, and a jury of the second could not 
inquire of the wounding in the first (i). 

But it has been held, that if Male, l63. 6 H. 7- 10. 10 H. 

the comiDou law does not take 7. 28. 10 H. 7« 20. Fitz. 

cognisance of the original tak- Ind. -23. 

ing, the offence cannot be in- [i] Thouj^h it appears from 

qaired of at common law, the preamble- to the st. 2 & 3 

though the good^ be afterwards £. 6. c. 24., that such was the 

carried by the offender into a law at that time with respect to 

county, dins. 113. 13 Co. indictmentsof homicide, yet it 
53. And to remedy this 8Up«- < was otherwise with respect to 

posed defect, an act was pass- appeals of death, which, when 

ed to authorize such trials in the blow was struck in one 

certain cases. Vide infra, f. 10. county and the party died in 

Yet where goods stolen in Scot- another, used to be tried by a 

land or at sea, are brought into jury from both counties. 4 H. 

the body i)f a county, the case 7* 18. Br. Cor. pi. 141. 1 

seems to embrace every ingre- Haw. c. 31. s. 13. 2 Haw. 

dient of larciny; the property c. 23. s. 35". 2 Ins. 49. But 

in the goods remains unaltered, when the counties could not 

and there is a caption and as- join,the appeal failed. 2 Ins.49* 

portation, animofurandu with- But it was held, that an 

in the county. indictment must be taken in 

[h) See pr. to stat. 2 & 3 one county only. 4 H. 7. 18. 

E. 6. c. 2^1. Staun. 89. 2 And the difficulty was fre- 
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And the same nicety applied to the case of all accesso- 
ries in one county to a felony committed in another, who, 
on account of the same difficulty, escaped unpunished (fc). 



quently avoided by carrying 
the dead body buck into the 
county where the blow was 
struck, and there a jury might 
inquire both of the stroke and 
of the death. 6 H. 7- f. 10. 
iHaw.c. 31.S, 13. 7H.7. f. 8. 
And even without such removal 
it seems to have been doubted, 
whether a jury of the county, 
where the stroke was given, 
might not inquire of the fe- 
lony. See 7 H. 7. 8. where 
Tremaileand Hussey, justices, 
were of opinion, that an indict- 
ment, which laid the blow in 
Middlesex and the death in 
Essex, was good, because the 

, striking is the principal act, 
and they who can take notice 
of the principal, may take no- 

^ tice of the death » as an acces- 
sory, though in another county ; 
but Fairfax J. differed from 
them, and Sir Robert Brooke, 
in his abridgment of this case, 
agrees with Fairfax. Br. Ind. 
31.; and see 2 Haw. c. 25. s. 36. 
And at common law the co- 
roner, super visum corporis, 
might inquire of all accessories 
or procurers before the fact^ 
though the procurement . were 
in another county. 1 Hal. 427. 
43 E. 3. f. 17. 



[k] Staunf. b. I. c. 46. 2 
& 3 E. 6. c. 24. 1 Hale» 
623. A man was indicted in 
Middlesex, for that he in the 
county of Middlesex procured 
J. S. to kill T. B. ; by means 
of which, the said J.S. did kill 
T. B. in the county of Berks ; 
and the defendant appears to 
have been discharged, not be- 
cause such an indictment would 
not lie, but because the jus- 
tices and coroner of the county 
of Berks certified, that the 
principal had not been indicted 
before them of the said felony. 
9 £• 4. 48. Staunford, b. 1 . c* 46. 
lays it down generally, that if 
A., committing a felony in one 
county, be received before at- 
tainder by B. in another, it is 
not felony inB., because those 
of the county where he offend- 
ed, cannot notice the felony in 
the other county : ^d he cites 
the above case, Q £. 4. 48., 
which does not warrant his po- 
sition, and also 43 £.3. f. 17*> 
which was an appeal by a wi- 
dow against two in the county 
of Kent, for receiving a third in 
the connty of Dorset^ who bad 
killed her husband in Kent; 
and assuming those defen- 
dants to have been discharged » 
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The failure of justice, which resulted from this doc- 
trine, is fully declared in the preamble to the st. 9 & 3 
£• 6. c. 94., which provided a remedy for these defects 
against principals in case of homicide, and also against 
accessories to felonies in general. 

The preamble recites, that" whereas it often happeneth 
and Cometh in ure in sundry counties of this realm, that 
a man is feloniously stricken in one county, and after 
dieth in another county, in which case it hath not been 
founden by the laws or customs of this realm, that 
any sufficient indictment thereof can be taken in any of 
the said two counties; for that, by the custom of this 
realm, the jurors of the county where sucli party died 
of such stroke, can take no knowledge of such stroke, be- 
ing in a foreign county, although the same two counties 
and places adjoin very near together. Ne the jurors 
of the county, where the stroke was given, cannot take 
knowledge of the death in another county, altliough such 
death most apparently came of the same stroke. So that 
the. king's majesty within his owne realm cannot, (/) by 
any laws yet made or known, punish such murtherers or 
manquellers for offences in this form committed and 
done; nor any appeal (m) at some time may lie for the same, 
but doth also fail, and the said murtherers and manquel- 
lers escape thereof without punishment, as well in cases 
where the counties where such offences be committed 
and done may join, as otherwise where they may not 

which, frooa the whole of the principal felony and the re* 

case, f. 17. and f. 34. appears ceipt took place, in the same 

doubtful, it seems clear, that v?//, though in different coyn^ 

they were not discharged gene- tieSf an appeal lay. And it 

rally, on the ground that an seems the' coroner might notice 

appeal for receiving in one accessories in another county, 

county the principal after the See f. 4. note, (l*). 
felony in a second, was not {I) But see p. 12. 
maintainable; for it was ex- (m) See p. 3. note (i). 
pressly held, that where the 
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join. And also it is a common practice amongst er- 
rant thieves and robbers in this realm, that after they 
have robbed or stolen in one county, they will <ioiivey 
their spoil, or part thereof, so robbed or stolen, unto Some 
of their adherents into some other county, vt^here the 
principal offence was not committed or done, who, know- 
ing of such felony, willingly and by false covin receiveth 
the same (n) ; in which case, although the principal felon 
be attainted in one county, the accessory escapeth 
by reason that he was accessory in another county, and 
that the jurors of the said other county, by any law yet 
made, can take no knowledge of the principal felony ne 
attainder in the first county, and so such accessories es- 
cape thereof unpunished, and do often put ip ure thesame, 
knowing that they may escape without punishment." 

The statute then proceeds to enact, 

1st. That where a person feloniously stricken or poi- 
soned in one county, shall die of the same in another, an 
indictment thereof, found by jurors of the county 
where the death shall happen, whether before the coro- 
ner, upon sight of the body, or before the justices of the 
peace, or other justices or commissioners having autho- 
rity to inquire, shall be as good and effectual as if the 
stroke or poisoning had been committed in that county. 

2. That the justices of gaol delivery and oyer and ter- 
miner (o), in the county where such indictment shall be 
taken, and the justices of the King's Bench, after such 
indictment removed before them, shall proceed thereon, 
in all points, as if such felonious stroke, or poisoning and 
death, had grown in the same county. 

(n) Hence it should Beem, holden, both before and after 

that the receiver of stolen the statute. See Fitz. Cor. 126. 

goods, knowing them to have 208. Staunf. b. 1. f. 44. and i 

been stolen, was then consi- 5 Ann, c. 31. I 

dered to be an accessory ; yet (o) The court of K. B. is 

certainly the contrary has been within these words. 9 Co. 118. 
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3. That in such case an appeal may be sued in the 
county where the party died^ both against principals and 
acce^ories, in whatsoever county the accessories shall 
be guilty ; and that the justices shall proceed against 
such accessories, in the county where such appeal shall 
be so taken, in like noanner and form as if their offences 
had been committed and done in the same county (o), as 
well concerning the trial by jurors upon plea of not 
guilty as otherwise* 

* 4. That where any mui*der or felony shall be committed 
in one (p) county, and one person or more shall be 
accessory or accessories^ in any manner of wise to any 
such murther or felony, in Any other county, then 
an indictment found or taken before such justices of the 
peace, &c. to inquire of felonies in the county (9) where 
such offence of accessory or accessories, shall be com« 
mitted or done, shall be as good and effectual as if the 
principal offence had been committed or done within the 
same county, where the same indictment against such 
accessory shall be found. 

The statute theri proceeds to direct, that upon suit to 
the justices, &c. or two of them, in such county where 
such offence of accessory shall be committed, they shall 

(0) And therefore inf case of the inquiry in the third county 

an apped, it is not necessary good as against the principal, 

to procure a juiy from l)oth but not ao against accessories, 
counties. See f. 3. n« 1. [q) It is remarkable that the 

[p) A. in one county directs same statute should direct, that 

B. to murder C, B. strikes C- accessories to a murder, if pro- 

in a second county, and C. dies secuted by appeal, should be 

in a third, — qu. whether A. is tried in the county where the 

within the act ? for the offence • party died, but if by indict- 

of murder is not complete in ment, in the county where they 

any one county, and the for- were accessories, 
mer part of the statute makes. 
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write (r) to the custos rotulorum, or keepers of the Tf- 
cords, to certify whether the principal is attainted, con- 
victed, or otherwise discharged ; and after the receipt of 
such, certificate, shall proceed against every such acces- 
sory in such county where he became accessory, and in 
such manner and form as if both the principal offence 
and that of the accessory had been committed in that 
county. 

In an indictment against an accessory under this sta- 
tute» for procuring the commission of a murder in ano- 
ther county, it should be averred according to the fact, 
that the principal committed the murder in the true 
county {s). And upon the same ground the blow should 
be averred to have been struck in the first county, 
though the party be indicted in the second, where the 
death happened. 

As an offence, begun in one county and completed in 
another, could not be tried iii either, a/ortiori the objection 
applied where part of the offence was committed out of 
the realm. So that if a blow were given on the high 
seas, of which the party died in England, this was held 
to, be casus omissus, which could be tried neither by the 
admiral, nor by a jury of the county [t). But by the 8tat# 
2 G. 2. c. 21., where any person, feloniously stricken or 
poisoned at any place out of England, shall die of the same 
in England, or being feloniously stricken or poisoned 



(r) The writing should be 
by writ in the king's name, un- 
der the teste of the justice so 
sending it. Dy. 254. b. 1 
Hale, 623. The same form of 
proceeding appears to have 
been adopted before this sta- 
tute was made. See f. 4. note k. 

[s) Lord Sanchar^s case, 9 



Co. 114. 2 Haw. c. 29. 8. 51. 
3 Ins. 49* 

(t) 3 Ins. 48. 2 Hale, 
l63. But it seems the death 
formerly might have been 
inquired of by the court of. 
K. B., sitting in the county 
where it happened. 2 Hale, 12. 
15. ; 80 it may under 33 H. 8. 
C, 23. See p. 12* 
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in England, shall die of such stroke or poisoning out of 
Engiandi an indictment thereof, found by the jurors of 
the county in which either the death or the cause of 
death shall resp^tively happen, shall be as good and 
effectual in law, as well against principals as accessories, 
as if the offence had been completed in the county where 
such indictment shall be found. 

A person on shore shot at and killed another upon 
the sea, at the distance of 100 yards from the shore : and 
it was holden that the case was not within this statute, 
but that the felony was triable by the admiral (u). 

In general where a statute makes a new felony of an of« 
fence, consisting partly of an act within the kingdom and 
partly of one without, and limits it to be tried where the 
offence is committed^ it shall be tried where that part of 
the offence is committed that is within the kingdom. So 
that an offender against stat. 1 J. c. 2., by passing the 
sea and serving a foreign prince, without taking the oath 
of obedience, was held to be triable in that county 
whence he passed upon the sea (Jt)/- ''.\ . . • r -.. • - , 

Before those statutes are noticed, which authorize an 
inquiry in a county wholly unconnected with the of> 
fence, it may be proper to notice others, whioh give the 
courts cognizance of an offender who brings goods into 
a county feloniously stolen elsewhere. 

By the stat. 3 W. & M. c. 9. s. 3., if any person or per« 
sons be indicted of felony for stealing any goods in any 
county of England, Wales, or town of Berwick-upon- 
Tweed, and be convicted or attainted, or stand mute, or 
will not directly answer, &c. or challenge peremptorily 
above 20, &c. be or they shall be excluded from the be- 
nefit of clergy, if it appear, upon evidence before the jus- 

(tt) Co^ipbe's Case, Leach, (x) 1 Hale, 706. 3 lot, m^ 
432. 
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ticee, f hat the said goods, &c« were taken by robbery or 
burglary, or in any other manner, in any other county, 
whereof if such person or persons had been convicted by 
A jury of the said other county, he or they are excluded 
from clergy (y). 

But neither this act, nor the stat. 95 H. 8. c. 3., extends 
to larcinies ousted of clergy by subsequent statutes U), 
6i^ to appeals or accessories. Under this statute, it is 
ikot necessary that the indictment should aver, that the 
offence in the foreign county was not clergyable; but it 
is usual to make an entry to that effect, and to write in 
the margent of the indictment that it is for a burglary or 
fobbery in another county (a). Also the value of the 
goods should appear to be more than 12cf. ; for otherwise 
it would be unnecessary for the prisoner to pray his clergy, 
Snd therefore the exclusion from it could not hurt him (6). 

Next, the stat. 13 G. 3. c. 31. s. 4., after reciting that 
doabts had been entertained upon the subject, enacts, 
that if any person, having feloniously taken goods in 
either part of the united kingdom, (i. e. Scotland or En-* 
gland,) shall afterwards have the same in his possession 
HI the other part of the united kingdom, it shall be law 
ful to indict, try, and punish such person for theft or lar- 
ciny, in that part of the united kingdom where he shali 
have the same in his possession, as if the same had been 
eriginally stolen in that part of the united kingdom. 

Those statutes will in the next place be briefly men- 
tioned, which authorize an inquiry in a county wholly 
unconnected with the offence. 

(^] See also 25 H. 8* c. 3. is taken with the goods within 
and 5 & 6 E. 6. c. 10. a liberty or corporation. 

(2) East. P. C. 775. iHale, (a) 1 Hale, 518. 2 Haw. 
519* 11 Co. 31. And qu. c. 33. s. 82. And. 114. 
Whether to cases where a thief (6) East, P. C. 775. I Hale, 

536. dHale, 349' 351. 
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1. In the county where the offender was apprehended. 

9. In a county adjacent to that in which the offence 
Was committed. 

S. In any county generally. 

And nestt some statutes will be noticed, which parti- 
cularly relate to offences, 

4. Committed in Wales. 

5. On the high seas. 

6. Beyond the realm. 

1. By the St. 1. J. l.(c) s. 1. " An offender shall receive 
such and the like proceeding, trial, and execution, in 
such county where he shall be apprehended, as if the of* 
fence had been committed in the same county where 
such person shall be taken or apprehended.*' 

This clause has been construed to mean the connty 
where the party is imprisoned (d). 

By St. 53 G. 3. c. 108. all criminal offfences agaiMt any 
acts for granting or securing duties under the management 
of commissioners of stamps, may be tried, inquired of, 
and determined, either in the county or city, or town and 
county, where the offence shall be committed, or where 
the party or parties accused, or any of them, shall be ap- 
prehended. 

And under the former of these statutes the party msly 
be indicted where the second marriage was, though he 
be never apprehended, and so may be outlawed (e). 

In general, where a statute creating a new felony di- 
rects that the offender may be tried in the county in 
which he is apprehended, but contains no negative 
words, he may be tried in that county in which the of- 
fence was committed (/). 

2. In a county adjacent to that in which the offence 
was committed. By the stat. 26 G. 2. c. 19. against 

(c) Against bigamy. (e) 1 Hale, 69^« 

((Q Hutton, 131. (/) Hale, 694. 3 Ins. 87. 
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By Stat, (o) 96 H. 8. c. 6. counterfeiting of coin, wash* 
ing» clipping, or minishing of the same» felonies, n)ur- 
derSy wilful burnings of houses, manslaughters, robberies, 
jjurglaries, rapes, arid accessories of the same, or othex 
oSences, done in WalesQo) wilhin any lordship marcher, 
may be inquired of, heard, and determined before the 
justices of gaol delivery, and of the p'^ace, and every of 
them in the next adjacent English county, where the 
king*s writ runneth, in like manner as if the same had been 
committed in the said county. And this act was con- 
firmed by the stat 34 & 35 H. 8. c. 26, which gives the 
justices of the grand sessions, power to hold all manner 



cases where the death happens 
ill England from a cause fe- 
loniously given out of Eng- 
land, or vice versa, does not 
apply to the case of a party 
dying in Wales in consequence 
of a blow inflicted in England. 
See also 1 Hale, 158. 2 Roll. 
2.8. For the same reason Wales 
is not within stat. 35 H. 8. c. 2. 
for the trial of foreign treasons. 

(o) Before this stat. no trea- 
son, murder, or felony com- 
mitted in Wales, was inquir- 
able before justices or commis- 
sioners in England ; but only 
before justices or commissioners 
assigned by the king, in those 
counties of Wales where the fact 
wfis committed. I Ha.le, 156. 

(p) Supposing the stroke to 
be ^iveu in England, and the 
parly to die in Wales, q". whe- 
ti<er .th^ offender can be tried 



under this act, aided by 2 & 3 
£. 6.C. 24. Mr. East, in his 
P. C. 365, inclines to think that 
the trial might be in England. 
But there appears to be this 
difficulty to contend with, viz. 
this construction might draw thft 
trial from the county in which 
the death took place, to that in 
which the blow was struck ; the 
very reverse of which was fn- 
tended,by the framers of the 2 
&3 E. 6. If indeed that stat. 
had enacted, that the offence, 
to all intents and pfirposes, 
should be considered as com* 
mitted in the county where the 
death took placa, the point 
would have been more dubious ; 
but it is only so considered for a 
limited purpose, viz. the trial 
pf the offender in that count if 
whfre the party dies. 
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of pleas, apd to hear and determine all treasons, felonies, 
&c. within their commissions, as fully as the court of 
King's Bench may do within the realm of England. 

Thisstatute(9) is not confined to the lordship's marchers, 
but the justices of assize have a concurrent jurisdiction, 
throughout all Wales, with the justices of grand ses- 
sions (r). 

By 26 Geo. Q. c. 19. against plundering ships when 
wrecked, the felony, when committed in Wales, may be 
tried in the next English county. 

Parry and Roberts were indicted under this act, in the 
county of Salop, for an offence committed in Anglesea; 
and it was objected that the trial ought to have been in 
Cheshire, as the next English county. But all the 
judges were of opinion that the trial was proper, and that 
Cheshire was not to be considered as an English county 
within either this act {s], or the 96 H. 8. c. 6. 

5. On the high seats ^ (i)* 

By Stat. 98 H. 8. c. 15. treasons, felonies, robberies, 
murders, and confederacies, committed in or upon the 
seas («), or in any haven, river, creek, or place, where the 

(9) Sir. 533. 8 Mod. 134. felonies comOiitted there, 10 

4BI. Com. 303. the court of King's Bench, I 

(rj The statute does not ex* Hale, 154. And such offences 
tend to an appeal of murder, committed in those seas might 
1 Hale, 157* and with respect be tried in the next county 
to trials for treason, stands re- adjacent to the coast, by an in- 
pealed by Stat. I •& 2 P. & M, dictment taken by the jurors 
c. 10. for that county, before special 

(s) Parry *s case. Leach, 125. commissioners, ib. 
8 Mod. 136. Hal. 156. 1 Havr. (») The admiral neter had 

c. 31. 8. 14. jurisdiction in any creek, river, 

(/) The realm of England or port within the body of a 

comprehends the narrow seas, county, 1 Haw, c. 37. s. 16. 

and it was formerly the prac- 8 Hale, 15, 16. 4 Inst. J 37. 

tice to punish both treason and And the statute does not ex- 
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admiral has, or pretends to have (^)9 jurisdiction, shall be 
tried according to the course of common law, and in such 
places and counties as shall be appointed by the king's 
commission (y)^ in like manner and form as if the same 
had been committed upon land. 

This statute, with respect to treasons done at sea, is 
not repealed by 35 H. 8. c. 2. (z). 

Upon this statute a doubt arose, whether one who was 
accessory, at law, to a felony committed at sea, was tria- 
ble by the admiral within the purview (a) of it; but, by 

tend to such places, ib. But be, within the body of a 
the Stat. 15 R. 2. c. 3. autho- county. 2 Hale, l6. 54. 4 
rises the admiral to inquire of Ids. 141. 13 Co. 52. Ac- 
deaths and raayhems done in cording to a more accurate de- 
ships hovering in the main finition, an arnd of the sea is to 
streams of great rivers, only be considered as within the 
beneath the bridges of the body of a county, where a man 
same rivers, nigh to the sea. standing on one side can see 
But this jurisdiction was con- what is done on the other ; for 
current with the qommon law. there, according to Lord Coke» 
fi Hale, l6. 54. The princi- the county may well know 
pal question arising upon the the fact. 2 Haw. c. 9. s. 14. 
Btat. 28 H. 8. c. 15. is as to the 13 Co. 52. 2 Roll. Ab. I69. 
limits of the admiral's jurisdio- 4 Ins. 140. 12 Co. 81. 
tion; i. e. whether the offence (jf) I. e. between the high 
was committed at sea or within water mark and the low water 
the county; for in the latter mark, where the admiral 4ia8 
case the admiral has no juris- jurisdiction or n«t as the tide 
diction, 4 Cns. 137. except in is in or out. 3 Ins. 113.; if» 
cases within the stat. 15 R. 2. therefore, a man stricken on the 
c. 3. which has just been cited, high sea die upon the shore 
According to Lor^ Hale, that .upon the i^eflux of the tide, the 
»rm and brunch of the sea case is not within the admiralV 
which lies within the fauces jurisdiction. 2 Hal. 17* 
terrse, where a man may r€9- (y) 2 Hul. 169 17< 
sonably discern between shore (z) 3 Ins. 112. 
and 8h«re, is, or at least may (a) Yelvvnofi, 134, 135. 
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tbe Stat. 11 and 12 W. 3. c. 7- (&) accessories to piracy 
may be inquired of according to the etat. 28 H. 8. c. 15. 
Also by the same stat. piracies and felonies upon the sea, 
&c. may be inquired of in any place at 8ea» or upon land in 
bis majesty's dominions, appointed by the king's com« 
mission. Also by the stat. 4 G. 1. c. 11, 8 G. 1. c. 94. 
and 2 G. Q. c. ^8. several piratical offences therein men* 
tioned, and by stat. 18 G. 2. c. 30. certain acts of hosti- 
lity committed at sea in time of War, may be inquired of 
and tried in the admirafs court (c). 

The stat. 1 Ann, stat. 2. c. 9. s. 4. for preventing the de- 
struction of ships by masters or mariners, directs that such 
offences committed on the high seas, &c. shall be inquired 
of, tried, &c. and adjudged in such shires and places of 
^he realm, as shall be limited by the queen's commission 
under the great seal, in such manner and form as by stat. 
98 H. 8. s. 15. is directed for the trial of pirates. 

The St. 11 G. 1. c. 29. s. 7. against the wilfully destroying 
any ship or vessel, enacts, that if the offence be com- 
mitted upon the high seas, it shall be inquired of in such 
court and in such manner and form as by st. 28 H. 8. is 
directed and appointed for the inquiring, &o. of felonies 
done upon the high seas. 

The stat. 33 G. 3. c. 67. against wilfully setting fire 
to any ship or vessel, directs that if any of the said offences 
shall be committed on the high seas, the offender may be 
tried at any admiralty, session, &c. 

The st.39G.3.c. 37. enacts^, that all offences committed 
on the high seas, out of the body of any county, shall 
be offences of the same nature, and liable to the same 
punishments as if they had been committed on shore, 

(b) Made perpetual by 6 • (o) And see 2 & 3 Ann, 
G. 1. c. 19. c. 20. s. 35. 

c 
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it may be laid to have been committed within the« 
county where the inquiry is made (m), yet it seems more 
correct to aver according to the fact. 

In what county the indictment should be laid in particU'* 
lar cases at common law. 

It has already been seen that, by the stat. 1 & 2 P. & M. 
c. 10. (n) treason, committed in England and Wales, is 
to be tried according to the due course and order of com" 
mon law. 

But the statutes relating to treasons committed on the 
high seas, or out of the realm, have not been repealed, 
for these acts deprived the subject of no defence ta 
which he was before entitled ; on the contrary, they in-, 
troduced a trial founded in the wisdom and benignity 
of the common law, with all the advantages incident to 
it, except in point of locality, which the nature of the. 
case did not admit of (o). 

With respect to the description of overt acts of treason, 
within the realm, it seems to be now fully established, 
ft at one {p) overt act must be laid and proved in the 



(m) Per Cur. 8 Mod. 141. 

(n) So far repealing 32 H. 8. 
c. 20. and 33 H.t5. c. 23. 

(o) Fost. 238. 

(p) 1 & 2 P. & M. c. 10. s. 
7. Dy. 132. a. Ld. Preston's 
case, 4 St. Tr. 447, 8. Sir H. 
Vane's case, Kel. 14, 15. La- 
yer's case, 6 St. Tr. 26o. 
Kelyng, C. J. p. 15. takes 
this distinction, that where a 
levying war is laid as an overt 
act of compassing the king's 
death» though laid within the 
county, it may be proved else- 
where ; but, that where the le- 



vying war is laid as the substan- 
tive treason, it is local, and must 
be laid in the proper county ; — 
for a levying war in 'Surrey, 
may be good evidence to prove 
a compassing, &c. in Middle- 
sex, and so tend to establish 
the treason there ; but a levy- 
ing war in Surrey does not 
prove a levying war in Middle- 
sex. But jC. J. Kelyng does 
not allege, as Mr.' East, in his 
Pleas of the Crown, p. 126, 
seems to suppose, that where 
the levying war is laid as the 
treason, a levying war in ano- 
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eounty ivbere the iudictnient is laid, and trial had ac- 
cording to the order and course of the common law, and 
that afterwards any overt acts of the same species of trea- 
son, committed elsewhere, may be given in evidence, 
though not alleged in the indictment. 

Where a person, by means of an innocent agent, pro- 
cures a felony to be done in another county, he is in- 
dictable there though not personally present. Girdwood 
was indicted (a) in the county of Middlesex for feloni- 
ously sending a threatening letter. It turned out in 
evidence, that the letter in question, directed to the pro- 
secutor, had been delivered by the prisoner in London^ to 
a person who put it into the post*office in London^ 
whence it was conveyed regularly to the prosecutor irt 
Middlesex :'-^?L\\A the twelvejudges were unanimously of 
opinion that the prisoner had been properly tried in Mid* 
dlesex (h). And in the case of the King v. Coombes, (c) 
before referred to, it was holden, that a person who, stand- 
ing upon the shore, shot a man upon the high seas, was 
guilty on the high seas, since the offence is committed 
where the death happens, and not at the place whence 
the cause of the death proceeds. And on the same prin- 
ciple, if a man standing in the county A. (rf) were to shoot 

ther county may not be evi* county, can be proved iu addi- 

dence to shew the nature of the tion. 

acts proved iti the county (a) Under 2/ G. 2. c. 15. 
where the treason is laid, as in (6) Laach. l6d* 
the cases of Daoiaree, Pur- (c) Leach. 432. 
chuse, and Willes, 8 St. Tr. [d) An unqualified person 

218., and Deacon's case, standing in one county, shoots 

Fost. 8. The Chief J. as- at game in another, the offence, 

serts, that a levying war, if underS Ann. c. 14. is committed 

laid as the treason, niast be in the county where he ^aiids. 

proved within the county, and 2 Burn's J. ed. 20. p. 427. 

does not fi^rther allege that no Show. 339. for tliere he vscs 

levying pf war, beyond the the engine. 
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at and kill another in the the county B. it would no doubt 
be holden that the oifeucler was guilty in B. But it woukl 
be otherwise if A. in one county should procure 6. a guilty 
agent to commit a murder in a second, for in that case A. 
would beau accessory before the fact, and triable in the 
first county by virtue of the stat« 2 & 3 E. 6. c. 84. So 
if A. in one (e) county deliver poison to D. to be admi* 
nistered to B. as a medicine in another county, and Dt 
not knowing that it is poison, administer it to B. in the 
secorxd county, and B. die of it ; oc if a person in oue 
county (/) procure a child, without discretion, to burn 
a house in asecond, it is clear that the procurers in these 

 

cases will be principals in the felonies, though not present, 
and therefore ought to be indicted where the poisoning 
or burning is effected, though it would be otherwise if 
their agents were guilty as principals, since in that case 
the procurers would be accessories before the fact. - 

And in cases like these, it appears clear that the agency 
of the defendant, in a foreign county, may be inquired 
into at common law, in the county where the principal 
act is done, and that the poisoning or burning may be 
alleged to have been committ^ by the principal in the 
county where the act was done by the innocent agent* 
And according to Kelyng, C. J. where the act is of a 
transitory (g) nature, it may be inquired of by a jury 
though done in a foreign nation, as where a man marries 
one wife in France and another in England. 

But where a transitory act does not happen within the 
county, it seems proper to lay the fact at some vill within 
the county, or after laying it at the true place, to add 
some vill within the county, under a videlicet, by way of 

{e) 1 Hale, 6l6. Fost. 349. {g) Kel. 15. 
(/) 1 Hale, 514. 6l7. Fost. 
949. 
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venue. In Lady R asset's cuse, (&) the defeDdants wer^ 
indicted for a forcible entry, and for the forcible expulsioa 
of the prosecutrix from her office. The prosecutrix held 
the office under tetters patent, by which it was granted 
to R. B. for life^ with remainder to the prosecutrix aftei; 
his death, &c. The iodictment, in stating the title of the 
prosecutrix^ alleged the death of R. B. at H. in another 
county, and upon exception taken, the court of K. B. 
iaclined to the opinion that the iadictoient was for thia 
cause d/efectiye, hi4t no judgnoent waa given* But ajt all 
eveni:s, if an a^t of a transitory nature be laid at some 
place within the county, it may be proved to have beea^ 
done elsewhere^ and this even in case of an indictment 
for treason {i). 

Where a clerk or servant has received his master's mo- 
ney in one county, for which he has refused to account to 
the master in another, it seems the {k) indictment should 
be laid in that county in which he refused to account. : 

The master residing in the county of Middlesex, th& 



(h) Cr0.J. 17. There does 
out appear to be any good rea- 
son why an act of a tratisitory 
nature should not be alleged 
to have happened where it 
really did; the objection against 
laying a fact in' a foreign 
county is in many instances a 
substantial one, founded upon 
the incapacity of a jury to 
make inquiry concernipg fact» 
deltors their jurisdiction, and 
where that objisction applies, 
nofcHrm ^f pleading can obviate 
it; but where the radical ob- 
jection does not ap^ly, i. e. 



where the matter i& transitory 
and may be inquired of iu uno- 

 

ther county, it is not easy to 
say why the truth should not 
appear upon the record. The 
fact is, that the old common 
law restraint upon the inqui- 
ries of juries, has been in later 
times much relaxed, though 
the same strtctnes* in the- 
form of pleading has been re- 
tained. 

(t) Kel. Id. 

(it)U»der thestat. J>9 G. 3- 
c. 35. 
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servant received the sum of 10^. for him in the county of 
S. ; upon his return to his master^ in the county of M., he 
was asked whether he had brought the money ; he an- 
swered that he had not received it, and in fact never did 
account for it. 

Upon being indicted in the county of Middlesex, it 
was objected for the prisoner, that he ought to have been 
indicted in Surrey, and the question was reserved for the 
consideration of the judges, who were of opinion, "that 
the indictment was well laid ; for there was no evidence 
of any act to bring the prisoner within the statute, until 
he was called upon by his master to account ; when called 
upon by his master to account, the prisoner denied that 
he had ever received it : this was the first act, from which 
the jury could say, that the prisoner intended to embez- 
zle the money." 

" There was no evidence of the prisoner's having done 
any act to embezzle in the county of Surrey, nor could 
the offence be complete, or the prisoner be guilty, within 
the act, until he had refused to account to his master" (A). 

In the case of the King v. Hobson (0, the prisoner had 
received the money in the county of Salop, and denied 
the receipt of it to his master in the county of Stafford ; 
and when he went int« the county of Salop, he persisted 
in that denial. 

The judges (the point having been reserved) were of 
opinion, that there was sufficient evidence of a begin- 
ning to embezzle in the county of Salop, to make the of- 
fence triable in that county: and most of them thought, 
that the subsequent conduct of the prisoner, his not ac- 
counting to his master, and denying the receipt of the 
money, was evidence to shew that the original taking 
was with intent to secrete and embezzle, and so to steal 

(h) R. V, Taylor, 3 B. & P. («) 1 East. P. C. Addenda, 
§96, p. 24, 
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within the meaning of the statute, and the more so at 
the act of secreting was a negative act ; and some consi- 
dered that the offence was triable in either county, as re- 
ferable to the original taking in the one, and the not ac- 
counting, but denying the receipt when called upon in 
the other. 

The rule of common law restraining jurors from in- 
quiring into facts arising in another county, does not ap- 
pear to have been at any time so strictly observed in mis- 
demeanors inferior to treason and felony as in capital 
cases ; for, as already observed, a party committing acts 
constituting a felony in two separate counties, might 
have been indicted of the misprision in either, though 
the jury, in trying the latter offence, must necessarily 
have taken cognizance of the entire feiony (/c). 

So it has been holden, that a man, guilty of a nuisance 
in one county to the damage of another county, might 
be indicted in the first (/), or, according to Hawkins, in 
either county. 

So where A. by reason of the tenure of certain lands 
in the county of B. is bound to repair a bridge in the 
county of C. if the bridge be in decay, he may be in- 
dicted in the latter county (m). 

An usurious contract having been made in London, 
the lender received money as the borrower's agent in 
Middlesex, and on accounting in London for the amount 
of those receipts, deducted the usurious interest It was 
holden, in an action founded on this transaction, that the. 
venue was well laid in London ; and it was intimated by 
the court, that when a penal action is founded on facts 
arising in two counties, the venue ex necessitate may be 
laid in either (n). 

(]fc) Hale, 652. (m) 5 T. R. 498. 5 H. 7- 3. 

(/) Stauo. W2. 91. 19 E. 3. contra. 
Ass. p]. 6, (n) 2 T» R. sas. 3 B. & P. 

381, 
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An iA^icUnent (a) for a conspiracy nmy be tried in 
mty county » in which an overt act has been conimitled 
in pursuance of tl»e original illegal combination and 
design ; so that where several oonspired upon the high 
seas, to fabricate false vouchers to defraud certain com- 
missioners in Middlesex, and in consequence those 
vonchers were delivered by innocent persons, their 
ageais ki Middlesex, the court intimated an opinion, that 
the offence had been properly tried in Middlesex, in ana- 
logy to' the case of treason, which oifenoe may be tried 
in any county in which an overt act has been committed. 

So severalf defendants were holden to have been pro- 
perly convicted upon an iiidictnteut for a conspiracy, 
though BO joint conspiracy had been proved in tl)e 
county where they were tried, buit only overt acts done 
in consequence of a general conspiracy, evidenced by va- 
rious acts in other counties (q)* 

And in case oif misdemeanors, since all procurers are 
principals, the procurer is guilty of the oiSence wherever 
it is committed, in consequence of his procurement. 

Thus if A. procure B. to publish a libel, A. is liable to 
be indicted {r} in every county in which B. publiabes 
that libel (s). So if A. abroad, procure false vouchers to 
be delivered in Middlesex, which he has fabricated for 
the purpose of fraud, be is indictable in Middlesex {t)* 

An action of scandal u>m magnatum, which partakes ot 
the nature (u) of a oriminal proceeding, may be brought 
in any county, because the scandal raised of a peer Be- 
fleets upon him throughout the kingdom. 

Under the stat 3 G. 9. c. 26. s. 4. against selling coals 

(o) R.v.Bnttac,4£a8t, 164. [s) See also Gird wood's case, 

(q) R. V. Bowes and others, post, and Leach, iGq. 

See 4 East, 171. (0 R. v. Brisac, 4Eakt| 164. 

(r) R. v. Johnson, 7 £ast, (m) Gil. C. P. 90u 

65. 
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represented to be of a different qaality fropi wb^at tbej 
really are, the offeace is co^lpleted, and oMgUt to be tri«d 
in tbe county in which they have been deliv^ed, tbougl^ 
the coi^tfact of sale was luade in a differeut coAUity (or). 

But under the sanae stat s» 13. the offeace of filLing 
sacks with coals for sale, without first biLvLng duly oaea^ 
eured tbem at the wharf or warehouse, is locals and oiiut 
be tried in tbe county where the wharf or warehouse 
lies iy). 

Where time is an ingredient in tbe descripliofi of the 
offence, as in cases of homicide, where to inculpate the 
person striking, the death must happen within a year and 
a day after the stroke, or where a particular time is li- 
mited for commencing the prosecution by particular sta- 
tutes, it is in general necessary, that the liability of the 
defendant, in point of time, should appear upon the face 
of tbe indictment; but this matter will afterwards be 
more fully' considered, in common with the other aver- 
ments connected with time (a). 

Where tbe jurisdiction of the court depends upon par- 
ticular circumstances, exclusive of the offence itself, it 
' is frequently unnecessary to aver them upon tbe face of 
the indictment. Thus, though the common commission 
of gaol delivery extends only to prisoners in actual cus- 
tody, it need not be averred upon the indictment, that 
the defendant was then in prison (A). So where the 
crown issues a commission to try certain persons in cus- 
tody before a particular day, the indictment need not al- 

[x) 4 East, 385. is enacted by 21 Jac. 1. c. 4. 

(y) 4 East, 385. By stat. with respect to actions by com- 

31 Eliz. c. 5. 8. 1. relating to mon informers, 

informations and actioqs upon (a) Stowe^8ca8e,Cro. J.603. 

penal statutes, the offence shall Doug. 335* 

be laid to be done in the county (b) Berwick's case. Post. 10, 

where it was done. The same 12 Mod. 449* 



28 



INDICTMENT. 



lege that the defendant was in custody before that 
day (c). So in an indictment for receiving stolen goods, 
under the statute Q.2 G. 3. c. 58., which authorizes the 
trial of the receiver for a misdemeanor, where the prin- 
cipal has not been convicted, it is unnecessary to aver, 
that the priocipal has not been convicted, though cer-' 
tainly it is that negative circumstance which gives the 
court jurisdiction (d). 



(c) Berwick's case, Fost. 10. 

But note, this did appear 
upon the record, which alleged 
that the prisoner, at the time 
of arraignment (which was be- 
fore the day limited by the 
commission), being brought 
to the bar in custody of the 
sheriff, to whose custody he 
had before been committed^ Sfc. 



And in the case of Angus Mac- 
donald) Fost. 59«» where this 
answer could not be given, for 
the day was past at the time 
of trial, it was thoughtfit/o tn- 
troduce the special averment 
into the indictment, 

(d) Baxter's case. Leach, 
660. 5 T. R. 85. Pollard's 
case, 2 Ld. Ray. 1370. 
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CHAP. 11. 

Of the Joinder of Parties and Offences. 

I. Joinder of Defendants, p. 9Q to 36. 
11. Of Offences, p. 36 to 40. 
III. Of Defendants and Offences, p, 40 to 49. 

It is next to be considered, what parties are to be se- 
lected as the objects of the charge; and, at the same time, 
it will be convenient to inquire, what offences may, in 
the same indictment, be charged against the same or dif- 
ferent defendants., 

It seldom happens that an indictment is defective for 
want of it^cluding a sufficient number of parties charged 
with the offence, since, technically speaking, torts are se- 
veral in their nature; and where several join in the same 
criminal act, each is severally amenable to justice for the 
consequences. 

And even where a duty is thrown upon several, each 
individual, so bound, is i:esponsible for criminal omis- 
sions, as well as for criminal acts (a). 

There are, however, some exceptions to this rule: 
thus, an indictment for a conspiracy cannot charge the 
offence against one only, for the very nature and essence 
of the crime exclude the idea of its commission by a 
single individual (b). 

The same observation is applicable to an indictment 
for a riot(c), where the offence must be alleged to have 

(a) R. V. Holland, 5 T. R. bury, 12 Mod. 262. Com. Dig^. 
€07. Inf. D. 7. Salk. 593. 

{b) Str. 193. R. v. Sud- (c) lb. 
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been committed by more than one. On the other hand, 
an indictment may be defective for charging too many, 
as where an indictment for concealing the death of a 
bastard child, alleged the presence of an accom- 
plice ((/)• 

Whert a duty is thrown Upon a body of people, as the 
inhabitants of a county, or of a particular parish, the in- 
dictment must not be confined to any smaller class (c) 
or subdivision. It was once indeed holden, that where 
a parish is situated in two counties, and a road in that 
part of the parish within one of the counties is out 
of repair, the indictment ought to be laid against the 
division of the parish which lies in that county (/); 
for the court thought, that if this were not allowed, 
there would be a failure of justice; but it was after- 
wards considered, that the doctrine was not tenable, and 
was founded in a mistake, since the whole parish might, 
by proper measures, be punished for the default (g). 

With respect to the joinder of several defendants, in 
respect of the same or different offences, it may be con- 
sidered, 

1. When several may be jointly indicted in respect of 
tfte same oflfence. 

2. What otffeitces may be charged against the same de- 
fendant in the same indictment. 

3. How far different persons may be charged in the 
game indictmetrt with different offences. 

1. The rule sefems well established, that several may* 
be jointly indicted fbr offences arising wholly out of 
the same joint act or omission. 

Thus in the case (ft) of obtaining money under false 

(d) Jane PeaL'» case. East, [g] 5 T. R. 498 ; i. e. by re- 
P. C. 2^.. moving the indictitierft into 

[e] 5 T, R. 408. . the Court of K. B. 

(/) U. V. Weston, 4 Burr. {k] R. v. Young, 3 T. R. 
t507. 5 Burr. 2700. 98. 
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pretences, if several defendants aot in concert together, 
though the pretence be conveyed by words spoken by one 
of them, yet they may all be jointly indicted under the 
statute (/). 

So several persons have been convicted under the 
Black Act for a shooting at the prosecutor by one of 
them, and though they were all jointly charged with the 
single act, the indictment was holden to be good by uU 
the judges (g). 

So where several join in a conspiracy to give an untrue 
verdict(/i),o'r join in a suit in the admiralty on a contract on 
Iand(z}, or commit adjoint trespass (A:) upon two persons, 
or are jointly concerned in the publication of the same 
libel (/). So the husband and wife may be joined for 
the same treason, murder, trespass, or nuisance (m). So 
two may be jointly indicted for extortion (fi), or for the 
omission of a joint duty (o), for the joint keeping of a 
ga«ing«h6u8e(]9), the unlawful hunting and carrying 

{/) 30 G^ 2. c. e4. lege that the huflbmid and wife 

ig) See the Coalheavers* joiotly coiomitted any other 

cflse. Leach, 76. 576. 396. and felony ; for the coverture does 

3 T. R. 105. ~ not warrant more thalnaprfM« 

(A) 2 Haw. c* 25. s. 8§« ySici« presumption, that th€ wife 

. (i) 2 Haw. c« 35. 8. 89* acted under control. See 1 

(ft) 1 Salk. 3«4. R. V. Ben- Hale, 5l6. And the husband 

Geld, 2 Burr. 984. R. v.Clen- may be convicted and the wife 

doD, Str. 870. contra. acquitted, upon the presump- 

(/) 2 Burr. 984* tion of her husband's coercion. 

(m) Salk. 385. Kel. 31. In See 27 Ass. 40. Fitz. Coron. 

burglary and other felonies, i60. 2E.3. Staunf.P.C.f. 26. 

except nourder, if the wife be KeL 37* 1 Hale, 516. 

present, she is presumed to act (n) 1 Salk. 382. 

mider the coercion of her hus- (o) 5 T. R. 498. 

band. Kel. 31. But an indict- (p) 2 Haw. c. 25. s. 89* 

vent may be good, though it al- 10 Mo4* 335. 2 Hale» 174. 
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away of deer (9). So two may be jointly convicted of 
maintenance (r). 

But in all such cases, with the exception of conspiracy.^ 
riot, &c. though several defendants be jointly indicted, yet 
each might have been severally charged; and the rule is 
the same where a duty is thrown upon a body of per* 
sons, for each is severally liable for omissions as well as 
acts(^), and consequently, though several be charged 
jointly in the same indictment, some may be convicted 
and the rest acquitted, for the law looks upon the charge. 
as several against each [t). 

And the rule holds, though the parties concurring in 
the same act, be guilty of ofiences which differ in (legrae. 

Thus if a wife join with a stranger in the murder of 
her husband, they rnay be jointly indicted, though the . 
wife be guilty of petit treason, the stranger of murder 
only(M). , 

And the offence may be alleged to have beqn com-j^ 
flitted jointly by all whom the law considers as princi- 
pals, in the copimission of any offence ; and, therefore, 
in the cases of .high treason, petit larciny, mayheni, ^nd 
all misdemeanors inferior to felony, tbe act of one being 
in law the act of the rest, they may. all be. charged 
jointly with the commission of the offence^ (x). , , 

In cases of felony, where several are present, some /coipa* 
mitting the act, the others aidipgaind abetting, the Iptter 
may be charged either as principals or as abettors (y). 
Atid where a statute t^reates a new felony, it possesses'all 
the incidents to a felony at common law, and' ttfei^foTe 
m^kes all the aiders aAd afiettors principals (2;J. 

(9) e Haw. c. 25. s. 89« (x) R. v. Johnson, 7EBit,€^. 

(r) 1 Vent. 302. 4 Bl. Coib. 36c. 1 Ha)6i6l5. 
(s) R. V. HoUond, 5 T./R. iy) Vide the iCMliMiveM' 

•07. » . • , case. Leach, 78. 

(/) 2 Haw. «. 25. 8. 89. , {z) lb. 
(«) Fost. 329. 2 Hale, l63. 
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. Where several are guilty of different felonies in resp^ect 
of the same transaction, though the act cannot, unless they 
be all present actually or constructively, be jointly 
4cbarged, yet it is the. common practice to join the prin- 
cipal and bis. accessories before and after the fact, in the 
jame indictment (x). 

Several present at the. death of a man may t>e charged 
with different degrees of homicide in the same indict* 
ment: thus, if A. with malice abet B., who gives the 
blow mthout malice, it is murder in the former, and but 
manslaughter in the latter, and so it may be charged in 
the indictment {y). 

. But if the bill charge both with murder, and the grand 
jury find it murder in one, and but manslaughter in the 
other, there should be a new bill for manslaughter 
against the last (z). 

But unless the offence arise wholly out of the same joint 
act or omission, the rule fails. Thus, if several jointly 
work at a trade within the statute of Elizabeth (a), they 
cannot be jointly indicted ; for the want of qualification, 
by serving an apprenticeship, occasions the crime, and 
that defect is several in its nature and confined to each 
(i). So several cannot be jointly indicted for the same 
perjury (c), nor as common scolds (d), nor for th« same 
barratry {e), nor for the non-repair of the street before 
their houses (/). > And a misjoiuder of this kind is fatal 

(x) tHale, 173. (h) l Salk.389. 1 Vent. 302. 

(y) 3 Bnlft. 906. d Haw. 8 Roll. 81. 

C.99.S. 7. Taylor and Shaw's (e) R. v. Phillips, Str. 921. 

taie, Lsacii» 89B. Mcckally's 3 Leon. 930. Salk. 382. 6 Mod. 

cate, 9 Co. 24. 

{z) a Bats. 206. {d) Str. 921. 

(«) € Eiis. «:. 4. {e) Str. 92 1. 

(/) 2 Haw. b. 25. t. «9. 
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IB arrest of judgment (g), and would be equally objec- 
iionable on demurrer. 

Kingston (h) and eight others were indicted for a joint 
contempt in disobeying an order of sessiona, directing the 
payment of certain costs by commiasioner8» of whom the 
defendants were nine. The first count alleged, that no*- 
tice of this order had been served upon four of the de- 
fendants named in the indictment, and also upon a fifth 
commissioner, who was not included in the indictment; 
and then charged those four and two others jointly with 
the contempt in refusing to obey the order. And upon 
a general demurrer it was held, that the coutit was bad; 
because it charged six with the contempt, four only hav- 
ing been personally served, and that it was necessary t^ 
allege a personal service upon all who should be charged 
with the contempt. 

Where several are concerned in executing the same 
treasonable design or conspiracy, it is desirable to include 
them ail in one indictment. 

In the reign of Charles the second. Sir Geoffery Palmer, 
Attorney general, being directed to proceed against Mes* 
itenger and others, who had conspired to pull down 
'bawdy-houses, '&c. proceeded by font separate indict- 
tnents; and with this Kelynge, C. J. found fault: becausfe 
%y that means, he said, the Icing's evidence would be 
'b^rbken, whereas if all had been put iuto one indictment, 
the evidence as to the main design would have been en- 
tire against all ; and then the assembling in severalplaces 
to the same intent, bad made the matter more foul, and 
would have been aptly given iu evishanQe agaiMi all tB 
the same jury (t)« 

ig) Str. 921. (t) ThougkM^eMlliejdiMlr 

(M 6 East, 4U indicted for the same cnme^ytt 
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Since every offence, though jointly charged, is in law 
the several offence of each defendant, it follovrs, that 
'6ne or more may be convicted upon a joint indictment, 
und the rest acquitted [k]. 

And so it should seem, that in some instances, defen- 
dants jointly indicted may be convicted of offences dif- 
-fering in degree: for as two may be 'indicted jointly for 
thfe death of a third, though it be petit treason in the 
•Sret, attd but murder or manslaughter in the second, as 
alleged in the indictment, and as in a joint indictment it 
ttiay be laid as murder in one, and but manslaughter ih 
the ather, there seems to be no reason why the jury, 
wtiere two are jointly charged with murder, should no^ 
find one guilty of murder and the other of manslaughter, 
should the evidence warrant such a conclusion. It was 
holden, indeed, in Turner*s case (/), that where several are 



the indictment is several against 
«ftch; and, except in an indict- 
memt for % conspiracy, riot, &c* 
tbey may be (uii severally upon 
their trialsji l^ei. Q. ^d4 if in 
Buch case some of tbem be found 
l^uilty by one jury, this is, no 
cause of challenge to the rest, 
/or the crirae of each is several ; 
one may be guilty, and not an- 
other, and the jury are to give 
Iheir verdict upon the particu- 
lar^evidiehce agii'insteacTi, Kel. 
#. Whfere^ev^f al plfisdnerrf are 
ptrt upon one jury, and sever 
in their challenges, the juror 
< ^ Miil i ^ n^ fl"4>yfrt!>e m^st be 
yithdfAwn^fliS.t^t all; 'bvcftnae, 



thepannel being joint, a juror 
caaoot be withdrawn as to one 
•an<l servie 0$ to aaothen, 8 
HaAe^ 968» 9 E. 4. ^7' Piow. 
Con. 100. BxjLtf in suc^caa^ 
the padnd ^Aay. be severed, an^ 
th.e samejury Fetarned betweep 
the kiog, and every one of tha 
prisoners, and theo they are Ip 
be tried severally, and the chat- 
lenge by one .prisoner will not 
disable the juror as to the rest. 
Kel. 9. 

(k) Kel. 9. ; except in casA 
of riot andconspiracy, Str.. 19^» 
194. Com. Dig. Inf. D, 7. 

{/) 1 Sid. 171. 
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joiiy:ly indicted for a burglary, the jury cannot find one 
guilty of burglary and the other of larciny only; but 
tbere ^lie.very nature of the case precluded such a iind- 
}Pt^r ^ot^pJ^e guilty of the felonious caption and asporta- 
f^oi) biid to constitute the burglary, must, in construction 
fif^. \^Wj have been present in the dwelling-bouse, and, 
.|:l^ere|Qre, guilty of the breaking and entering requi- 
site for the commission, of the offence. But upon a 
jf^int i/idictment for petit treason, if it turned out that 
one defendant < was servant to the deceased, and the 
other a stranger; or if, upon a joint indictment for mur- 
der,, it appeared, that be who abetted, acted of malice 
prepense, but that he who struck did not maliciously 
strike, the finding the parties guilty of offences differing 
ix) degree, would not be inconsistent 

IL Of charging several offences against the same defen^ 

.If,. several felonies be charged (m) against a priso- 
ner in the same indictment, it is no objection either 
.ngon demurrer, or in arrest of judgment; for on the face 
^of aa indictment, every distinct count imports to be for 
a different offence. But if it appear, before the defen- 
dant has pleaded or the jury are charged, that he is to be 
'triedi fo^ separate offences, it faas^ been th^ practice for 
^udjgfes^ to quash thb indictment, least it should confound 
fbe prisoner in his defence, or prejudice him in his chal- 
fengy of the jury; for he might object to ajuryman*s 
*tfying oiie of the offences, though he might not object 
tbhis trying the other. 'But if the joinder of two d is- 
tinct felonies be pot discovered before the prisoner has 

(m) 8 East, 41. :past.P.C. lo6. 2 Hale»i7?.>^t«i9 cjUi 
$\5. Per Buller, 3 T. R. |;i.E^>.. , , .^ / , 
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pleaded, the court in its discretion may put the prosecu- 
tor to elect on which he will proceed (n). 

But though two different felonies ought not to be in- 
cluded in the same indictment against the same defeh- 
dant, yet the same act may be charged as a different of- 
fence in different counts (o). Thus a count for a robbery 
may be joined with another for Stealing pHvately from 
'the person (p) ; and Lord Hale speaks of a bill, contain- 
ing two offences, as burglary and theft, forcible bttity 
and detainer, as usual in practice (9), 

A prisoner may be indicted for petty treason amd mtiV- 
der at the same time, and may be found guilty of the 
murder, and acquitted of the treason (r). '-. 

If the special description of the offence in the indict- 
ment include a more general offence, the prisoner mfty 
be found guilty of the latter and acquitted of the former. 
Thus if an indictment for burglary be laid with a* fe* 
lony to the amount of 40^., the prisoner may be acquittM 
of the burglafy, and be found guHty of 'Stealing iw'the 
dw6lli»g-house to the atnount of 40i. (>)• * ' • > 

So under an indtoroent for bufglarioltsly t>r^kldng 'fn 
and stealing, the charge may be niodifkid"Kyi!}he#fn|^ 
stealing without any breaking In'W. '^ '^ ^v-r-uv.h a 

[u] 3 T. R. 106.. Leach* • (/) li€a€h»4Y^^Bi>lii>siidi 
568. ,^K., R. y. Joufis, 8, casaaaaaqt^iUalj^friheUit^il^ 
Cai]7^.,|32* R. y. Kjagstof^ would. anaQfnt to ai^ ^^auiiHpl 
8East»/ll.^ , . ... . .., r, of ^^ buig|j^ry;f. foi:^ thf^^ygh 

(o) Leach,. 568. , , tl|^^legq|)iyi'^^, t}jp,Jhi:^tibe^ 

[p] Leach, 531. Qu. Y.be;^ ^^ gufficjept ^Uegajipp^pf Jh,e /?- 

ther this lie consistent with' the loiiious intention, yet wh^n ac- 

•  ^L ' t  'L *!'*' ^'s-'' '»*--''w V'O.J- ^L'3',":'ir i i^ ..^'-'i^ 
oath of a gr^ndjuror? quitted oF that, the matter 

(9) 2 Hale, 163, 173. Yel. stands as if he had been in- 

•&9: Tottfgicase;*--' ^ ^^ dieted for tL Vrejiting^^^ 

(r) Leach, 512. Pbst.'^S^. any ^elonib'us li^ent. See*l 

106. 10 St Tr. 36. Hale, 560, East. P. C- 548, 

{s) Leach, 102, 8I6. 518. 1 Sid. 171, 
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So under an indictment for stealing in a dwelling- 
house and putting in fear, the prisoner rnay be convicted 
of a simple larciny (?/). 

And in general whenever an offence, as described in 
the indictment, is made up partly of facts and circum- 
stances which constitute a less aggravated offence, and 
partly of circumstances peculiar to itself, the defendant 
tiviy, if the evidence warrant such a conclusion, be found 
guilty of the more simple and acquitted of the more serious 
offence. So that where the indictment charges the defend- 
ant with petit treason, he may be found guilty of murder, or 
of any inferior species of felony, the treason being a cir- 
cumstance of aggravation of which the defendant may b^ 
acquitted, and yet found guilty of the substantial part of 
the charge (x). 

So a man indicted for murder may be acquitted of the 

(tt) Leach, 771. to have been guilty of petit 

(x) Post, 338. 1 Hal«, 37B, treason, it would not be advi-* 

449w 2 Hale, 184, 302. S Haw. slable to direct the jury to ac- 

c. 47. 8. 8. Radbourne's case, qait, least the defendant should 

Leach, 513. 2 Haw. c. 23. 8, afterwards plead auter-foits ac 

95, juiV, but that he (If the case 

But the converse of the occurred) should discharge the 

proposition is not so clear, for jury of that indictment, and 

by chargiug the defendant with direct a fresh one to be pre* 

murder, where the facts amount ferred. Post. 3^8.; and see 

to petit treason, he is barred of the case of Swan and Jefferies, 

his nt;ht to a peremptory chaW Post. 304. So if the indict* 

lenge of thirty-five, and the ment charge a misdemeanor 

judgments are different; and, below felony, and the offence 

on this account, Mr. Justice upon trial appear to be felony, 

Foster, though he was satisfied it seems the defendant ought 

that petit treason and murder not to be found guilty of the 

are in law but one offence, said, misdemeanor, but should be io- 

thatiP, on an indictment for dieted afresh for the felony. S^e 

murder, the prisoner appeared R. v. Cross, 12 Modr 520. 6^4^ 
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murder and found guilty of manslaughter, because matv 
•laughter is included in the charge of murder. The of« 
fences diil'er only in the circumstance of malice prepense, 
which, taken from a charge of murder, reduces it to msiQ- 
•laughter, and added to circumstances amounting to mati- 
filaughter« constitutes murder (y). And for this reason H 
is in many instances unnecessary to subjoin to a spe^inl 
count describing the aggravated offence other counts, 
^ which differ only in th% omission of ihe pariiQul^v Qllega^ 
tions in which the aggravation consists (z)* 

But the above rule must be understood vrith this limi- 
tation, that a charge of felony cannot be modified into a 
misdemeanor, since the defendant would thereby lose the 
benefitof full counsel, of a copy of the indictment, and 
of a special jury (a). Judgment, therefore, cannot be 
pronounced as for a trespass, where the defendant baa 
beenconvictedof stealing that which ia not the subject 
matter of felony - (ft) . » 

So if the indictment eharge a felony, and the facts 
found by a special verdict amount to a misdemeanor 
only, judgment* cannot be given as for a trespass (c). 
And if two be indicted fur felony, and it turn out to be 
felony inone,tind bat trespass in the other, the latter is 
entitled to an acquittal {d}. 

And it is improper to prefer two indictments at tli^ 
tame time for the same act, one laying it as a felony, nvyd 
the other as a misdemeanor (e). 

And since different judgments are required, it sterns 

{y)Fost. 3'i8. (b) R. V. Westbeer, Str. 

(z) Even though the special 1133. 2 H. 7. 10. b. contra, 

count conclude against the sta- Kel. ^9. 2 Haw. c. 47. ». B. 

tuter See tit. Ind. Dn Statute. (c) lb. 

(o) Leach, 15. Vid. Cro. (<i^) a Haw. c. 47- «• 8- 

Car. 332. Cro. J. 497. Kel. (e) Doran's case, Leach, 609. 
29. R. V. ScholeHeld, Cald. 
401. 1 And> 351. 
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that the joinder of a count for a felony, with another f^r 
a misdemeanor, would be holden to be bad upon demur- 
rer, or after a general verdict, upon motion in arrest of 
judgment (/). But it is no objection to an indictment, 
that it charges different misdemeanors upon the defen- 
fendant in different counts, for the judgment is the 
same (g). 

III. Of the Joinder of different Persons and different 
Offences. 

But though an indictment would be vicious which al« 
leged that several persons, jointly, committed an offence, 
which from its nature must have been the several offence 
of each ; yet if, in the same indictment, as found by tbe 
grand jury, several offences be alleged to have been com- 
mitted by several persons, no advantage it seems can be 
taken, either upon demurrer or in arrest of judgment, 
though the court will, in its discretion, either quaah tbe 
indictment altogether, or use auch measures as shall ob« 
viateany inconvenience {h) to the defendants which might 
otherwise arise. For the charging the offences to have 
been committed severally, makes each such charge a se- 
parate indictment. And though there are instances where 
indictments have been quashed' for charging several of- 
fences to have been committed by several persons, as 
against several officers, quod colore ojficiorum suorum se^ 
paraliter (i), extorsive ceperunt, ^c; yet there are a great 
number of authorities which shew that an indictment 
charging the offences to have been committed separaliter, 
would be good. 

Thus, though an indictment against four persons for 

(/) 9 T. R. 108. (A) 3 T. R. 106. R. ?, 

(g) S ,T. R. 108. 2 Burr. Kingston, 8 East, 46. 

984. 8 East, 41. R. v. (t) 2 Hale, 1 74i 

Jones, 2 Camp. iSi^ 
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•Meeting four several iDns, and selling victuals to travel- 
lers ad commune nocumentum(k)^ was quashed, yet it was 
for want of alleging that they did the acts separatiter, 
which would have made the charges as several indict- 
ments. 

And according to Lord Hale (I], ** It is common expe« 
rience at this day, that twenty persons may be indicted 
for keeping disorderly houses, and they are daily convict 
upon such indictments, for the word separaliier makes 
them separate indictments." 

But it seems, that to warrant such a joinder in the 
same indictment, the offences must be of the same na« 
ture, and such as will admit of tbe same plea and the 
same judgment (m). 

It does not appear to have been allowable to join 
charges of different felonies against different persons, in 
the same indictment, unless such felonies arose out of the 
tame transaction. 

But where the felonies have been immediately con- 
nected, as in the case of a principal and his accessories, 
either before or after the offence, it has been the usual 
course to include them in the same indictment (»). 



[k) 2 Roll. Rep. 345, and (m) 8 East, 46. 2 Hale, 174. 

per Lawrence, J. 8 East, 47* 3 T. R. I06. S Camp. 132. , 

SHale, 174. (n) 2 Hale, 17^. 

(0 2 Hale, 174. 3 T. R, 106. 
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CHAP. III. 

Of the Description of the Defendant. 

1, At common Law. 

IL Under the Statute of Additions, p. 44. 

I. At common law it seems to have been sufficient 
to describe the defendant by his christian and surname, 
unless he was of the degree of a knight or some higher 
dignity, in which case the name of dignity (a) Was re- 
quired to be added to the name of baptism and surname(ft), 
or in case of nobility, to supply the place of the sur- 
name. And if he were indicted in respect of his office (c), 
an addition of his office was necessary. With respect 
to the name of the party, there is much doubt in the 
books, whether certainty of both christian and surname 
wasreiquired in an indictment. 

According to some authorities, the defendant was 
bound to answer to an indictment for felony, though 
his name of baptism was mistaken [d], 

(a) 11 H. 4. 40. Com. Dig. name of baptism. Hankford^ 
Ind. G. 1. 2 Ins. 6659 666, justice, held, generally, that 
10 E. 4. 16. 11 H. 6. U. misnomer could in no case be 

(b) 2 Ins. 665* 666, pleaded to an indictment for 

(c) Com. Dig. Ind. G. 1. felony. In 3 H. 6. 26. there is 

(d) Lord Hale (2 Hale, 238.) nothing more than an obiter 
considers this as the better opi- dictum by Rolfe the counsel, 
nioD, and cites 1 H. 5. 5. and and this is directly contrary to 
3 H. 6. 26. the Abbot of Colchester's case, 

But the case iH. 5. 5. is not a n H. 4. 41. See Gerard's 

direct authority for this pur- case, 2 Hale, 237. 2 Haw. 

pose, for there the misnomer was c. 25. s. 68, 69, 
#f the surname, and not of the 
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According to others, no advantage could be taken of a 
mistake in the surname, [e) though there might of a mis* 
take in the christian name (/). 

But Lord Hale was of opinion that it was safest to allow 
a plea of misnomer of either christian name or surname 
{g]> And it is difficult to conceive why the one should 
not be allowed as well as the other ; the reason of re- 
quiring certainty, in either case, is in order to identify 
the party arraigned or outlawed with the person against 
whom the indictment is found, for which purpose cer- 
tainty in both christian and surname is material, of the 
latter indeed more than the former, since there is a 
greater variety of surnames than of names of baptism; 
and therefore the former serve to identify with greater 
precision than the latter. 

In a recent case it was holden, that one indicted for a 
misdemeanor might plead thathis name was Shakespeare, 
and not Shakepeare, for the latter is not idem sonans (A). 

And it has been holden that a person cannot have two 
christian names, and therefore an indictment was quashed 
which described the defendant by the name of Elizabeth 
Newman, alias Judith Hancock (/). But the defendant 



\e) 1 H. 5. 56. Staunf. P. C. 
K3. c. 18. f. r89, 

(/) 2 Haw. e. 95. 68» ^. 
11 H. 4. 40. 2 Hal. 2S8. 
Layera's case, 6 St. Tr. 237. 

By an act of attainder, 1 G. 
1. it was enacted, that if Ma- 
jor-General Thomas Gordon, 
Laird of Auchintoule, should 
not render himself before such 
a day, he should be attainted 
of high treason. Major* 
General Gordon*s christian 



name was Alexander; and 
all the judges held, that if 
Alexander Gordon* upon such 
an attainder, had beenbroaght 
to the King^s Bench bar* and 
had made this matter appear, 
the court could not have 
awarded execution against 
him. 1 P. Wills. 617- 

(g) 2 Hale, 176. 

(h) R. V. Shakespeare, !• 
East, 83. 

(t) 1 Ld. Ray. 56^^ 
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may be described by a second surname if it be laid under 
an alias, for a man may be known by two surnames (A:). 

If the defendant, in an appeal or indictment, plead 
mibuomer of his surname, the plaintiff or the king may 
aver que conus per Tun nosme et I'autre (/)• But little ad- 
vantage is gained by a plea of this nature; since, as will 
iifterwards be seen, the defendant must in his plea set 
forth his real name, upon which a new indictment may 
be found, which will conclude him (m). 

But in some instances an indictment at common law 
is good, without naming any person certain, as if it state 
an highway to be out of repair through the default of the 
inhabitants, without naming them {n). 

II. Under the statute of additions. 

To prevent the inconvenience of mistaking one person 
for another, which might frequently arise were the party 
to be described by his name only (o), the stat. 1 H. 5. 
c. 5. enacts, that in all appeals and indictments, in which 
the exigent shall be awarded, to the names of the defen- 
dants, additions shall be made for their estate, or degree, 
or mystery, and of the towns, hamlets, or places, and 
counties, of which they were or be, or in which they be 
or were conversant; and then directs, that if these addi» 
tions be omitted, any outlawry pronounced on the pro- 
cess shall be bad, and that before the outlawries pro- 
nounced, the said writs or indictments, shall be abated 
by the exception of the party wherein the said additions 
be omitted. 

Under this statute it has been holden, with respect to 

{k) Semple's case, Leacfa, [m) 2 Hale, 238. 
469. I H. 7. 3d. Bro. Misno. (n) 2 Roll. Ab. 79- 
47. (0) 21 E. 4. 7S. 2 ln8.670« 

(/) ] H. 7. 39. t Hale, 238« 2 Hale, 17(>. 2 Haw. c. 2d« 

8. 195. 
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tstate or degree, that these two words are of the same 
8ignii]cation» comprehending the nobility, clergy, gradu- 
ates in any profession, and those under the degree of no- 
bility, as yeomen, Scc.{p); that the party must be d^^ 
scribed by his present estate or degree [q) ; and therefote, 
to describe hini as nuper armiger, S^c. is insufficient. That 
he cannot be described by any dignity, which he holds in' 
any nation except England; (r) yet it has been said, thai 
an Irish bishop may be described by the addition of his 
diocese [s). 

The degree of serjeant at law, is a good addition (t) ; 
so for a man, esquire, gentleman (f), yeoman («i), and la* 
bourer, are good additions ; but burgess (x), citizen [y], 
and servant [z) are too general. 

The defendant may be described by his dignity 
by creation, (a) as earl; by his name of dignity, as 
garter (b)\ by his reputed degree, as if a yeoman be' 
styled gentleman, it will be sufficient, if he be so re- 
puted (c); but if he be uot so reputed, the indictment 
may be quashed [d) ; so if the defendant be described Sir 
I. S. knight, he may plead that he is a baronet (e). 

The addition of office is insufficient, unless the party 
be indicted in respect of his office (/)• So to describe 

{p) 2 Ids. 666. ' (x) -2 Ins. §68. . , - - 

(9) 9 £.4. 2. 92 £.4.13. (2^) lb. 

31 H. 6.3. 3 Ins. 670. (z) lb. , ,,, 

(r) Leach, 620. 9 Co. U8. (a) 2 Ins. 666. Con;i. ^'g,.^ 

Mary Graham^s case, Sal k. 451. Ind. G. 1. ^ t 

(j) Year-book, 9 1 H. 6. 3. (6) 2 Haw. c. 25. s. 69. Cro. 

pi. 4. A degree in the uni- Eliz. 224. 542. 

versity is a good addition, 2 los. (c) 2 Ins. 66%^ 

668. 2 Haw. c. ^3. 8. 100. (c/) 2 Ins. 667, 668. ' ^ 

(r).'2 Ins. 667,668. B.Add. {e) 2 Haw. c. 25. s. 69. Cro. * 

347- •« Car. 371. Jones, 346. 

(«) B. Add. 5. (/) Com. Dig. Ind. G. 1. 

D 7 
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one as an extortioner, maintainer, or by any other unlaws 
ful practice, is bad (g). 

When a person has two names of dignity, the highest 
16 most proper (A). 

In an indictment against a peer no addition is neces* 
sary, unless it be for treason, felony, or breach of the 
peace ; for in other cases no process of outlawry liey 
against him (i)« 

. A female may be described as single woman, spinster, 
widow (A:), the. wife of I. S. yeoman (/); but to describe 
her as A. the wife of B* spinster, is bad, for spinster may 
be referred to either A. or B. (w?). 

But an indictment against J. B. husband of E. B. late 
of C. yeoman, is good, because yeoman cannot be ap- 
plied to the wife («)• 

If a gentlewoman be named spinster, she may plead in 
abatement ; for, according to Lord Coke, she has as good 
a right to that addition as a baroness, viscountess^ &c« 
has to hers (o). 

Where the defendant is of the greater order of nobi- 
lity, the description of his dignity precedes that of the 
place, as Edward, duke of Buckingham, late of N. tn the 
county of G. (/>). 

But, in case of the lesser nobility, such as baronets 
and knights, the description is different, and runs thus — 
A. B. late of IVL in the county of N. knight, &c. (q). 

(g) 2 Ins. 668. (w) Dyer, 47. 2 Hale, 177. 

(h) 2 Ins. 669. (0) 2 Ins. 668. 

(t) Cro. Eliz. 148. Lord {p) 2 Ins. 669. So where 

Dacre's case, 2 Hale, 177. 199. one is named of a city, which 

Cro. Eliz. 503. is a county of itself, as J. S. 

(k) B. Add. 66, 10 H. 6. baker, of London, in the 

21. county of the city of London, 

(/) Gower's case, Dy. 47. a. but J. S. of London, baker, 

Cro. Eliz. 750. 4 H. 6. 4. b. would be sufficient. 4 E. 4. 10. 

(m) Dyer, 47. 2 Hale, 177. (9) 2 Ins. 669. 
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An. addition after an alias dictus is iasufTicient (r), it 
must be subjoined to the' first name; and after an 
alias dictus it is unnecessary {s). Though several de* 
fendants have the same addition, it should be repeated 
after each; {t) where both the name and addition are the 
same, there should be sonte further description added for 
the sake of distinction [u]. It is laid down, by Serjeant 
Hawkins, that a defect as to the addition of one of several 
defendants will vitiate the indictment as to all (x); but this 
seems to be erroneous and unreasonable, for the law con- 
aiders the indictment as several against each of the several 
defendants (A). 

With respect to tbe addition of the party's mystery, 
the following a-re sufficient. 

Labourer (2), husbandman (<i), merchant <«), broker (i), 
tftylor(c), hostler (fl), smith (c), miller (/), carpenter |g), 
brewer W, baker (f), butcher (*), parish clerk (i), mer- 
cer (m), fishmonger («), dyer (o), schoolmaster (pj^scri* 
vener. 

The following arc hiBufficient: 

Maintaiuer (9), extortioner (r), vagaiiond {s)^ here- 

(r) 2 Ins. 669. Scrapie's (e) 21 H. 6. 54. 

case, Leach, 469. Cro. Eliz. (/) B. Add. 39. 51. 

683. Dyer, 88. Cro. Eliz. 249. ig) B. Add. 15. 39. 

198. Stauuf.68. 2 Hale, I??. W Fitz. Utl. 32. 3?. C 

[s) 2 Haw, c. 25. s. 70. Hale, 177. 7 E. 4. 10. 

{t) 2 Haw. c. 25. s. 70» (i) 6 E. 4. 

(u) 2 Haw. c. 25. 8. 70. (k) B. Add. 42. 

{x) 2 Haw. c. 25. s. 70* W B. Add. 52. 62, 

1 Bulstrode, 183. (m) 2 Ids. 668. 

(y) Hale, 177. 14 H. 6. 15, («) 19 H. 6. 51. 

{z) 2 Ins. 668. (o) 5 H. 5. 7. 

(a) Br. Add. 44. 50. (p) 2 Leon. 186. 

(6) B. Add. 8. 9 H. 6. 65. (9) 9 H. 6. 65. 2 Iqi. 668. 

(c) B. Add. 15. 39. (r) 9 H. 6. 65. 

[d] B. Add. 35. 21 H. 6. 50. («) 22 E. 4. 1. 3 Ins. 668. 
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tic (5), common informer; so servant, chamberlain, but:-' 
ler, &c. for these do not denote any particular mystery (t\ 
and the addition of farmer is questionable (u). 

Of the addition of the town^ hamlet^ or place and county^ 
It is sufficient to describe the plaintiff as late of sugh a 
place (x) ; but he must be plainly averred to be of the place, 
as of London, or of Norwich ; and it has b^en holden to 
be insufficient to describe him as mereator de London (y)* 
If there be two towns of the same name, be ought to b^ 
named of one of them with certainty; thus, if there be 
D. magna and D. parva, the addition of D. alone would 
not be good (s), and the defendant might plead, that there 
are two Dales in the same county, called Great Dale and 
Little Dale, and none without an addition. 
^ So if the same place be sometimes called North Pale 
and sometimes South Dale, but never Dale simply^ the 
defendant may plead that there is no such town, because 
a part of a name is not equivalent to the whole (a). 9utif 
there be two towns of the same name, without any addi* 
dition to distinguish them, it seems sufficient to describe 
the defendant as of that place generally (by. 

So it seems, that to describe the defendant as A. parson 
of D. is insufficient, iHnce he may be parson without re« 
sidence (c). 



(i) 1 Roll. 190. «2 E. 4. i. H. 7. 4. Rast. 4?. 3 H. 6. S. 

[t) B. Add. 50. 58. 9. Ins. 7 H. 6. 45. 

668. (a) 2 Haw. c. 23. s. 121. 

(u) 2 Ins. 668. B. Add. 10. 3 H. 6. 8. 14 H. 6. 93. cent. 

98H.6.4. 7H.6. 23. 

(x) 2 Ins. 669. {b) 2 Haw. c. 23. s. 121. 

(^) 4 Ed. 4. 10. (c) Com. Dig. Ind. O. 1. 

[z] 2 Ins. 669. 7 H. 6. 39- qu. et vid. 2 Ins. 669. where 

19 H. 6. 35. 21 E. 4. 51. 10 it is said, that the law will pre- 
sume residence. 
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Where a hamlet is parcel of a town, and therefore aQ 
iDhabitant of the former is also an inhabitant of the lat- 
ter, the defendant may be described to be of either (d). 

The statute uses the general teitn^ place; if, therefore, 
the defendant live in any place which has a certain name, 
ft is sufficient to describe him to be of that place, though 
it be neither a town nor a hamlet (e) ; and it is sufficient 
to describe the defendant by his parish (/), if it cour 
tain no more than one town or bamlet, which will be 
intended until the contrary appear. 

Next as to the county. — Where a city is a county oJF 
itself, it seems that it is sufficient to name the defendant 
of the city or county generally, as to describe him as late ' 
of London, or late of Norwich; for though the city and 
county lie not co-extensive, it is to be intended, that he 
is an inhabitant of both, till the contrary appear [g). 
** But the county must in all cases be shewn, for the 
statute mentions the county conjunctively (A) with town^ 
or hamlet, or place. 

The addition of the wife's place of residence is suffi- 
cnentfy shewn by averring that of the husband, because 
their residence i^ presumed to be the same till the con- 
trary be proved (/)! ' 

'*^It is a general rnle, that a defect of this nature must 
be pleadedl in abatement, and that it is cured by the ap- 
pearance of the party, and his pleading sgay other mat- 
t^r; J<^r be is estopped by^bis p\eab}( that nan^e, ^nd the 
gaoler and sheriff, who dp^ execution, shall have a^lvan- 
tag^ o^ the e8top{^l {k)^ . 

f<ii) ^ Init 6ei9« '35 H.«.0P^ ; \g) <k In9<£69»' <l\ £• 4. 15. 

14 H. 6. 93. So he mm^ il^^ 2 Haw. c. 83. s. 120. ' * 

descriifcad <»f ««ither«. i| be had (h) Cro. J. l§7> 2 Ins. 66y. 

two ylaot^ |)f residienoe. %H^. 2 Haw. c. ^3. a 120. 



<W ^^•^s.^lW. ». '. b.. . ... fi) 2lt«j.669*«Theofal.b.6. 

(^;2.Ii|#^|S^ , «,i ..<r 0.14. ••64 2Haw.G*23.iB.)2«. 

(/) ein9.669.,2Haw.P,.t3H {k) 2 Hale, 175. 2 las. 669. 

120. CfQ. Eliz. 60. 
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CHAP. IV. 



« 

Of the general Averments of Time and Place. 

L Averment of Time, p* 50. 
II. Averment of Place, p. 57. 

XHE next avterments, in the usual order of indictments, 
relate to the time and place of committiog the offence. 

The averment of place is partly substantial and partly 
formal ; substantial, 'Since ituhews the offence to have 
bieen committed within the jurisdiction of those who in- 
quire.into it, and formerly it was essential to the procur- 
ing a jury to be returned from the neighbourhood; for- 
tnal, because it is satisfied by proof of the commission of 
the offence within the county, without regard to the par- 
ticular vill stated in the indictment. The averment of 
time is altogether formal, since it is unnecessary to prove 
the offence to have been committed at the time alleged in 
the indictment, unless some time be limited fot the pro- 
secution, or time itself be material to the constitution 
of the offeiice : these averments therefore convey, in 
general, little of information either to the defendant or 
his judges. It is nevertheless a general rule, that the 
tinye and place{fl) of every material fact must be plahilyBod 
consistently alleged ; and such a degree of prebision dods 
the law exact in this respect, that any uncertainty or in- 
congruity in the description of time and place will vitiate 
the indictment. 

I. With regard to time^ it is requisite (with some ex« 
. oeptions) tashew both the dap ^tai they^aroA wbich the 
offence was committed. - It fs most wstxkl to specify the 
year of the king's reign, but it is isuflictent ff the year be 
pointed out by other means: thus, in the case of the re* 
gicides, no year of any king was laid for the king^s mur- 

(a) 5 T, R. 630. 2 Haw. c. 25. s. ??• F. Ind. S«. 
Dyer, l64. 2 Hale, 177* 
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der, but the compassing of his death was laid in January, 
in the 94tb year of Charles the I. and the murder was laid 
on the dOth day of the same month of January (b). 

It is insufficient to state the day of the month without 
the y ear (c). 

But the indictment will be good if the day and year can 
be collected from the whole statement, though they be 
not expressly averred, as where the time of the caption 
of the indictment is stated, and the offence laid to have 
been <iommitted priino die post Fasch. ult. (d). So an 
lAditrtment laying the offence on the Thursday after 
the day of Pentecost, in such a year, is good (e). So if it 
lay it to have been committed on the 10th of March 
lti9t^ if the year can be ascertained by the style of the 
sessions before which the indictment was taken (/). 

With respect to the day, it has been adjudged, that it 
is sufficient in a conviction to allege the offence to have 
been committed in the interval between two days speci- 
fied : thus in the King v. Chandler {g), a conviction of the 
defendant for having killed ten deer, between the Ist of 
July and the 10th of September, was holden to be 
slifficient. A similar conviction for having killed one deer 
was afterwards holden to be good in Simpson's case (A). 
But the cohrt, in the former case, decided on the ground 
of diMraction between convictions and informations or in- 

{h) KeK 11. dents cited, Ld. Ray. 5B2. and 

(c) Com. Dig. Ind. G. 2. see 10 Mod. 348. ; and there 

(d) Ibid, and 2 Haw. c. 25. does notappear to be any roason 
•• 78. why the offence should not be 

(e) 7H.6*39« 80 laid in indictments, where 
(/) Lamb. b. 4. c. 5. f. 491* the day cannot in fact be ascer* 

SHaw. c. 25. •• 7S. tained; but it is safer to aver 

ig) Ld. Ray. 58U This some day, though it cannot be 

mode of pleading has long been proved, 

usual in informations upon pe- (A) 10 Mod. 248* 341 » 
■al statutes. See the Prece- 



dictments. An information. charging the defendant with 
h^yipg Ijteen guiljty of divjers extortions, during a specified 
time, was deemed to be insufficient on motion in arrest of , 
Judgment (A); and the court said, it might as well be said 
an indictment for battery would be good, setting forth that ; 
the def(^ndai>t beat so tpany of the king's subjects bejtwe^n^ 
such a dny and such a day, as that the principal indict-t 
^ r^eut was good (f). An indictment charging a person that, 
on such a day« and on divers other days and times, be kept , 
a gaming-hous<e, was bolden to be good ; but as it was un- 
certain as to all except one day, it vvas hoiden that no more • 
thap one penalty of forty ^hillings was recoverable, for the * 
offence on the day wh ch was named with certainty (k). 

In appeals, the, statute of Gloucester required tbfit even* 
the hour should^ be specified, whence it^appe^rs that, 
it vvas not ^^sential at common law, to state th^ hour 
even, i.i^ appeals, in which as great, and in some respects: 
greatef (/}, CQr^aioty was expected than in indictments. 
In an indictra^pt, however, for burglarjr, it certainly is 
necessary ^ to av^r that the offence was committed in the 
night'time, aq^ i%.}? usual to allege the hour; and in one 
case an indictment vi^as hoiden to be defective for emit- 

tingit^m). ..... ; . f , . 

But uader the sjtat. 39 Eliz.q. 15. it.feems tp.be sufBci* 
ent to aver that tb€^$]|Qe]Qce was committee) temj^prediurno^, 
without specifying the particular hour (n), 

Aod^ia general it, is nni[iecessary %q mention i^he hpur 
in an indictment; an(J if] it belnsuJQ(icien^ly^llegpc|^,po 
exception can on that account be taken (o). 

(h) R. V. Roberts, 4 Mod. (m) Burn's Justice, tit. 

iOl. Burglary. R. v. Waddidg- 

(i) See aJ«o 2 Haw. c. 25. too,, East's P. C. 513. ; 
8. 82. («) 2 Hale, 179- • 

(k) R. V. Dixon, 10 Mod. [o) Clarke's case, 1 Bulst. 

335. 203. 

(/) 2 Haw. c. 25. H. 7<). 
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In alleging a mere neglect or non-performance, it is 
unnecessary to specify either time or place (p), as in an 
indictment against a defendant for not having scoured 
out a ditch (7). 

Where an oflFence is committed by the doing of several 
acts at separate times, they may be stated to h Jive 'been 
done at the same time. 

Thus in a prosecution under the stat. 7 G. .^. c. 50. 
fl. 1. against secreting letters containing any bank notes, 
&c. it appeared that a bank note had been cut into two 
parts, that the parts had been sent in separate letters at 
different times, and secreted at'different times by the pri- 
soner. The indictment allepjed that the defendant did se- 
crete the said letters then and there containing the said 
bank note. The prisoner was convicted, and the judges, 
upon a case reserved, were of opinion that the conviction 
was proper (r). And in an indictment for high treason, 
where the overt act consists in levying war, it may be 
charged to have bcfen committed in one day [s). 

The allegation of time and place must be repeated in 

1 

the averment of 'every distinct material fact; but after 
the day, year, and place, have once been stated with cer- 
tainty, it is afterwards, in subsequent allegations, suffi- 
cient to refer to 'them by t^e words, ^et adtunc '^t ibidem^ 
and the ielfecf oflthefee 'words is eqcrivalent to ad actual 
•repetition of the time and place [t)/ 

But the mere cbpulative, without the adlUne et ibidem, 
Wot^ldin many <*asfes be insufficient, ' 

{p) Com. Dig. Ind, G. 2. (H R» v- Mopre, Leach, 
9 Haw. c. 25. 8. 79. 655. 

iq) Lamb, b. 4/c. 5. f. 4QQ. [s) Post. 8. 
« Haw. c. «5. 8. 79. {t) Dyer, 28. 2 Hale, I7«. 

Keil. 100.. 4 Co. 41. Str. 901. 
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Thus to aver that A. at such a time and place^ made 
an assault on B. and with a certain sword feloniously 
struck^ &c. is bad> without saying then and there (»). 

But if the indictment allege that A. feloniously, and 
of malice aforethought, made an assault, and with a cer- 
tain sword, &c. then and there struck, &c. this is sufficient*; 
for by the words then and there^ the words/tf/omot^/y and 
of malice aforethought^ before applied to the assault, are 
connected with the stroke, and if this were not permitted 
it would occasion much tautology and repetition (x). 

So in Nicholson's case(y) it was holden by the judges, 
that an indictment was sufficient which alleged that the 
prisoner did wilfully, feloniously, and of malice 4ifoF&- 
thought, mix poison, to wit, arsenic, with flour and milk* 
with intent that the same should be afterwards baked 
and eaten by the deceased, and the said flour and milk, 
so mixed with the poison as aforesaid, did with the in- 
tent aforesaid then and there deliver to the deceased, &c. 

According to Lord Hale (2), this nicety is required in 
favorefn vitiB^ and in some Cases of misdemeanor the like 
strictness has not been observed ; thus an indictment 
against A. alleged, that at such a time and place, upon 
one B. he made an assault, and beat the said 6., without 
saying, and then and there ; yet it was holden to be suffi- 
cient, and it was said that the day and place named in the 
beginning extended to all the ensuing acts [ay So it has 
been holden, that in an indictment it would*be sufficient to 
say, quod primo M. intravit et ipsum disseisivit, without 
the adtunc et ibidem (h). 

(tr) 2 Hale, 178. 8 Haw. c. (y) East. P. C. 346. 
f 3. 8. 88. Cro. Eliz. 739. [z) 9 Hale, 178. 

(x) Heydon's case, 4 Co. 41. (a) 2 Hale, 178. 
Godbolt, 65» i66. Dyer, 69. [b) Baude's case, Cro. J. 41 # 

Dyer, 69. 
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. 3ut wb^re, in order to constitute the offence* coie 
4yecte4 acts mu9t t>e shewn to have been done at the 
same time, a mere repetition of the same day, year» 
wd piacQ, would not be sufficient, for it would not ex- 
pressly appear that the acts were done at the same time. 
8p thsit ^n iodictment, averripg that A. on pucb f d^y^ at. 
fiH^h ^. pfaicfB, feilo^ipusly assaulted B, with inteqt to spoil 
her clothes, and that A. did, on the ^aid d^y, at the said 
plac^, 8{;(0<l tbiS s^d <?lotbes, is vicious, beca,iise it does not 
shew tfa^t th0 felouious assault and spoiling of the clothes 
were continuous (c). 

,, la tb^ ca^ of bpmicide, the ds^y of the stroke, as lyell 
as of th^ ideatb, should be expressed; the former^ becjause 
the eacb^l^.^^ forfeiture of Upds re{at^ to it, the latter, 
bfK^^Miil^ it sbp^ld appear that the de^th was within the 
d^y and ye^r after the stroke (</]• , 

Where th^ tioie is material as of the death, in case of 
boiiH€ide(e],or where the time for prosecution is limitec^, 
-as under the st%t 7 W. 3. c. 3. wbicb enacts, that no prq- 
secutioo shaU be had for certain treasons therein men- 
tioned, uql^ss the hill of indictment be fou^d within 
three years after the ofTience committed ; the time, as 
averred in the indictment, should appear to he withip 
the limit; but it is not necessary expressly to aver that 
the death happened, or tbat the offence was committed, 
.^i'thiathe temporal limit (/)• 

In general it seems that an uncertainty in the day or 
yea^, will vitiate the indictment. 

A. was indicted for that on the Ist & 9nd days of 
May, he made an assault upon B. and a certain cloak of 
the said B. then and there found, feloniously took, &;c. 

(c) WiHiams^s case, Leacb> (^) ^ Haw. c. 23, s. 90. 2 
4197. !»uder the st. 6a i.p. Qdi. Hale, 179, 199. 
{d) 2 Hale, 179. (/) 5 East, 259- 



aod tb6 ifidictmeat was holden tobe vicious, becausetwo 
days bad been before meDtioned {g). So an iodictmeiit f&r 
the killing of B. on the feast oi St. Peter, is bad, since there 
are two feast days of St. Peter, each of which isdistin- 
guished by an addition (A). 

So if an indictment lay the offence to have been 
coKnmitted on an (i) impossible day, as if it lay it on a 
futut-e day {k), or lay one -and the same offence on dif- 
ferent days (i), or on such a day as makes the indict- 
ment repugnant (m) to itself, it is void, and no defect of 
this nature can be aided by verdict. 

The word until is capable of either an exclusive or in- 
clusive sense: in the case of the King v. Stephens and 
Agnew^ the information alleged, that the defendants held 
certain otfices in the' service of the East India Company, 
from, &c. until the 29th of November, 1795, and after- 
wards charged that each* of the defendants, whilst he 
held and exercised the said office as aforesaid, did, to wit, 
on the 29th of November, 1795, receive a certain pre- 
sent, &c. And it was holden upon motion in arrest of 
judgment, that the word until was capable of an inclusivie 

meaning, and that it appeared from the context to have 

• • • rf 

been intended in that sense {n). 

{g) 9 Hale, 178* the stat. 40 G..3. c. 50. which 
(A) Ibid. enacts, that persons entering 
• (i) Moor, 556. R. v« Fearoly, any forest, &c. in the night, 
1 T. K. 316. 2 Haw. c. 35. i* e. between the hoars of 
s.. 77» ^gl't at niglit and six in the 
(k^ 2 Haw, c. ^5,. s^ 77. Kas* morniog, from the first of Oc- 
tal, 263, tober to the 6rst of February, 
(/) 2 Haw. c. 25. 8. 77, 2 m between the hours of ten at 
H. 7* 7* night and four in the morning, 
(m) 2 Haw. c. 25. s. 77. from the first of February to 
(n) 5 £ast, 244. See also the first of October, having 



Averment of Place. S7 

But though time must always be alleged in plearlingfa) 
every material feet, it is never necessary to prove the 
allegation, unless time be a material ingredient in 
the offence. So that an overt fict of treason may be 
proved to have been committed on a day different rrotn 
that laid in the indictment (p); 

And therefore upon a second indictment, the defen- 
dant may, by proper averments, shew that he bieis been 
already acquitted of that offence upon the first, though 
the t<Vo indictments allege thfe offence to have been com- 
mitted on different days; for it would be hard indeed 'if 
the prosecutor might vary from the day laid in thef in- 
dictment for the purpose of conviction, and the prisoner 
could not do the same in order to shew a previou's ac- 
quittal [q). 

II. Aperment of Place. 

T%e necessity of shewing that the offence wa» com- 
mitted within the local jurisdiction of those who have 

any gun,&c. to kill game, &c. Mod. 280, it was holdeo» that 
shall be deemed rogues aud a release of all trespasses usque 
vagabonds, &c. ad the 34th of April, did not 
It clearly was not the inten- include that day. And a bond 
tion of the legislature to ex- dated the 26th of Aprif, is not 
empt persons committing those released by a release of all de- 
acts on the ist of Feb. and on mands till the 26th. Newman 
the Ittt of Oct. and therefore v. Beamond, Owen, 50. ^eeR. 
either to or from must have v. Navestock, Burr. S. C. 71 9* 
been used inclusively ; it mutt (o) 5 T. R. 626. tl« v. tioU 
however, be acknowledged, land. 

that this enactment is loosely (p) Foster, 8. See also Lord 

penned. So the'word to, when Balmerino's case, 9 St. Tr. 

applied to time, may have either 587. 3 I ns. 230. B'yer^s case, 

Bu inclusive or exclusive signifi- Keb. 16. 1 Hale, 36 1. 2 Hale, 

cation. Per Ld. Ellenbbrough, J79, 291- « Ins. 318. 5 T. R. 

5 Easi, 255, citing Hale. Hist. 620. 

165. AylifFe's Parergon, 152. (g) 2 Ins. 318. 2 Hale, 1 79. 

In Ni^holls v. Ramscl> f 3 Ins. 230. 
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power to inquire, hM already been considered; and it'is es- 
sential to shew that every material fact» which is issuable 
and triable, was done at some particular vill (9), or ham- 
let» or place, within the county or other division (r), not 
only for the sake. of jBhewing the authority to inquire, 
but also for the purpose of procuring a jury to be <e- 
turned from the neighbourhood ($), 

In appeals of death, the statute of Gloucester direots, 
that the offence shall be laid within the proper vill; but 
since the statute is directory, it does not seeo^ to be 
absolutely essential to. lay it within a vill (0- 

In other cases a material fact may be laid at any place, 
from the visne or neighbourhood of which. a jury can 
ber/etumed. ; 

A venire may be aw^ded to any place whigh is of .so 
limited a compass, that all who live i^\ and near it,. Aiay 
reasonably be presumed to have some know lege •f the 
persons resident, and facts done, within its limits {u). 

Ab. Ind. 562. 1 Sid. 178. Cro. J. 222. 

parish, 6 Co. 14. Burr. 333. 



(9) Bac. 
S Hale. 180. 

(r) Chap. 1. an^seeWi^ge's 
case, 4 Co. 45. where an indict- 
ment, before th^ coroner of the 
household, &c. was quashed, 
because it laid the btroke and 



hatnletf 2 Haw. c. S3, s. 92. 6 
Co. 14. burghs Cro.Eliz. 866. 
manor, Co. Litt. 125. 1 Sid. 
226. castle, 2 R. Ab. 6 12, 
613, 614. Co, Litt. 125. 



the death at S. in the county forest, Co. Litt. 125. 2. Roll, 
of Middlesex, without alleging Ab. 6I8. or any place known 



that S. was within the verge, 
i. e* within 12 miles of the 
lodging of the king, in his 
court. 

(s) 5 T. R. 620. 

(/) St of Glou« c. 9. 2 Haw. 
c* 23. s. 92. 

(u) Ibid. A visne may 
come from a tovrn^ 2 Haw. 
€•23. 8. 92. a ward^ Yelv. 15d« 



out of a town. 2 los. 319* Cro. 
£liz. 200. And. if the sheriff 
returned that there was no 
such vill or parish, then the 
practice was to award tne 
venire de corpore comiiatus. 
So a visne juay come de 
vicineto civitatis, 2 Haw. c. 
23. 8. 92. 2 Roll. *Ab. 
622, 623. Cro. J. 307*> 308. 
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Wbenerer the place is generally alleged, tbe law wUl 
intend it to be a yill, unless the contrary appear upon 
tbe record (x). If, therefore, a fact done in a viil, 
within a parish which contains seyeral vilk, be alleged to 
have been done at tbe parish generally, tt will be intended, 
that the parish contains but one vill; and therefore to 
take advantage of the defiecjt, the defendant m«st plead 
in abatement (y). 

If there be no such vill or place within the condty, ibe 
defendant may plead in abatement {z)\ but tbe indict- 
ment or appeal in stieh case is Toid, and so is all process 
founded upon it, by the (express provision of tiie stat. 

7 H. 5. 9 H. 5. c. 1. and 18 H. & c. 19. 

It must be shewn that tbe vill or place is witbin tbe 
4*oaBty (a). 

But if the place be alleged in the body of the mdicl- 
.ment, mtbout tbe county, the indiotment will stHiiie 

S Hale, 352. Bat not from So a visne cannot come 

London, hoth on account of from a liberty f for it is a thin^ 

its great extent and because it incorporeal, and not a place, 

lias been the constant practice 1 Sid. 326.; nor from the 

to shew the parish and ward^ sciie of a manor, because it 

8 Haw. c. 93. s. 93. ; and the does not signify a place 
offence may be laid in a pa- bat the limits of a place, 
rish without the ward. But it 2 Roll. Ah. 6 1 8.; nor from a 
should be laid either in a weald^ I Sid. 88. 2 Roll, 
parish or in a ward, 7 H. Ab. 6l7. tamen qu. and vide 
6. 36. Burr. 333. 9 Co. 66. ^ tisLw, c. 23. s. 93. 

2 Haw.'c. 25.8. 83. Harris's (x) Salk. 5$. 1 Inst.' 125. b. 

case. Leach, 928. In this 2 Haw. c. 23. s. 9%* Burr. 333. 

last casejudgment was arrested, (y) 2 Haw. c. 23. s. 92* 

because the offence was al- Salk. 69* 

ieged to have been committed (z) 2 Haw. c. 23.' s. 92, 

at the Guildhall of the city of Cro. Eliz. 200, 35. 

luOfdoD. {a) 2 Hale, 180. Co. 84. 



'flO ' INDICTMElCT. 

goody if the place be referred to the county in the margeut 
by the words, " in the county aforesaid (6)." 

In civil pleadings, the place laid in the body of the de- 
claration will be referred to the county laid in the mar- 
gent, without the aid of any particular words ; but in in- 
dictments it is otherwise, and a mere allegation of the 
place, without reference t6 a county previously men- 
tioned, either in the indictment or the margent, will 
be vicious (c). 

If thie offence be laid to have been committed in a city 
whicfaMs a county of itself, but the jurisdiction of the 
latter is not co-extensive with the former, the offence 
should be laid within both (d). 

It is a general rule, that a defective venue is not aided 
by verdict, and may be excepted toon demurrer, or by 
motion in arrest of judgnient {e). And any uncertainty 
in tfie place or county, will avoid the indictment; as if 
an act be laid at such place, in comitatu pradicto, two 
counties having been mentioned before (/). And the 
case is the sahie, though one of the counties be men- 
tioned in the margent only (g). 

So where the defendant is described as late of W. and 
the offence is laid in the parish aforesaid (A). 

So where the offence is laid at the town aforesaid, no 
town having been previously mentioned (i). 

In an indictment, though it is unnecessary to aver a 

(6) Com. Dig. Ind. G. 2. (e) I Roll. Ab. 781. 3 T. 

f Qale, 180. 3 P. Wms. 439. R. l62. 

(c) 3 P. Wms. 439. 2 Hale, (/) 2 Elale, 180. Wing- 
1669 \66. 2 Haw. c. 25. 8. 128. 6eld*8 case, Cro. Eliz. 73^. 
Cro. Eli«. 137. Lenthal's case, (g) Cro. Eliz. 739. 2 Hale, 
lb. 606. Child*8 case, ib. 750. 180. aliter in civil cases. 3 Wils* 
101, 184, 6l8. 6 Sid. 345. 3 340. 

WiU.340. (A)6T. R.I62. 

(d) R. V. Brace, Andr. 62. (t) 2 Haw. c. 25. s. 83. Crok 

Car. 465. 
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mere conclusion of law with either time or. place, yet if 
it be averred with time and place, and improperly, tb« : 
iudictmeDt will be defective. 

If», therefore, the stroke be laid at A. and the death at 
B, the indictment averring^ in conclusion,, that, the den 
fc^Qdaut feloniously murdered the said C. D. at A. is vi- 
cious, for, the murder was completed at B. by the death 
of the party there (k). 

The words from and unto^ when applied to place, are 
construed in an exclusive sense (/)• Thus^ from Hatley 
unto(m) Gamlingay, has b^en bolden to exclude Gamlin* 
gay ; so the words to and from the town of Battel (n), 
were holden to exclude Battel itself. 

But though the place must be precisely laid in the in^. 
dictment, it is. pot necessary to prove the oifence, to have, 
been committed there ; but it is sufiicient to shew 
by evidence, that it. was committed at any other place in 
the same county; and it is, in general, unnecessary t/>.^ 
prove an offence to have been committed in any particu- 
lar place, unless the place itself be of the essence of the 
crime, as in an indictment for striking in a church yard^ 
or in indictments where the situation of a house or road 
is specially described^ as in an indictment for burglary 
or for the non-repair of an highway (o), or for a nuisance 
near an high road and dwelling-house (/>). 

The rules relating to the averment of time, apply, for 
the most part, to the averment of place ; and where the 
time must be repeated upon the allegation of subse- 
quent acts, the repetition of place is generally also neces- 
sary iq). 

[k] 9Haw. C.S5. (o) See ttt. descriptien of 

(4 2 Roll. Ab. 81. persons and things connected 

(m) Leach, 596. R. v. Gam- with the offence. 
liDgay, 3 T. R. 513. {p) R. v. White, Barr. 333. 

(n) Burr. 376. Leach, 597* (9) 8 Hale» 180. per Bai- 
ler, J. 5 T. R. 6«0. 
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The ali<egation of any personal disqualification, neees^ 
sary to bring the defendaat within the purriew of a 
penal statute, need not, in general, be pleaded witk 
either time or place. Thus^ under the statute which 
made it'treaaon for a person born wiltliin the realnr and 
in popish orders, to retnain here, it has been holden, that 
the indictment need not shew any venue (r ) for the birth 
or denization. So under the stat. 1 J. 1. c 7* in averring^ 
that the wife was liying at the time of attempting to 
contract the second marriage, it is sufficient to allege 
that she was then living {s), without laying any venue. 
So in barretry a venue is unnecessary, for the offence is 
not confined to any particular place, and the offender is to 
be tried by a jury de corpare comitatus (t). And, in gene- 
ral, where the offence consists in a bare nonfeasance, it 
need not be alleged to have been committed any where, 
aa where the defendant is indicted for not coming to 
church (a). 

(r) 2 Haw. c. 3^. 6. 84. U2. [t) 2 Hale» 180.^ Qu. and 
{$) I have heard the objec- «ee Mannas ca^e, 3 Car. B. R. 

tion taken twice and aa often (u) And. 139. Hob. 251. 

overruled. S Leon. l67« 1 Haw.,c«10. 

s.5. 
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CHAP. V. 

Of the substantial Dtscription of the Offence in the 

Body of the Indictment 

1 HE general rule has long been established, that no 
person can be indicted but for some specific act or omis- 
sion, or punished, unless such act or omission be charged 
in apt and technical terms, with precision and certainty 
on the face of the record. Before this important part of 
the subject is resolved into its elementary divisions, it 
may be proper, briefly, to notice the principal reasons, 
on the ground of which the law exacts a certain and par- 
ticular description of the offence, for these, it is evident, 
supply the true test by which the sufficiency of any 
criminal charge is to be ascertained. 

It is necessary then to specify, on the face of the in- 
dictment, the criminal nature and degree of the offence, 
which are conettisioiis of law from the facts; and also 
the particular facts and circumstances which render the 
defendant guilty of that offence. 

Ist. In order to identifij the charge, least the grand 
jury should find a bill fot one offence, and the defendant 
be put upon his trial, in chief, for another, without any 
authority. And this is further necessary (a) ; 

Sndly. That the defendant's conviction or acquittal 
may enure to his subsequent protection, should he be 
again questioned on the same grounds ; the offence, there- 
fore, should be defined by such circumstances as will* 
in such case, enable him to plead a previous conviction 
or acquittal of the same offence (h). 

Srdly. To warrant the court in granting or refusing 

(a) Staanf. 181. (h) lb. 
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any particular right or indulgence which the defendant 
claims BR incident to the nature of the case (c). 

4thly. To enable the. defendant to prepare for his de- 
fence (e/) in particular cases, and to plead in all {e)^ or if 
he prt ter it, to submit to the court by demurrer, whe- 
ther the facts alleged, (supposing them to be true,) so 
support the conclusion in law, as to render it necessary 
for him to make any answer to the charge. 

6thly.' Finally and chiefly, to enable thecdurt looking 
at the record after conviction, to decide whether the 

* 

facts charged, are sufficient to support a conviction of the 
particul''rcrime(/), and to warrant their judgment ; and 
also, in some instances, to guide them in the iitflictipn of 
a proportionate measure of punishment upon the ofien* 
der (g). 

Many instances are to be found in the older reports, of 
indictments, which have been supported, though they 
ch'cTged the defendants, in general terma, with being Aere- 
ties, traitors, insidiat^r^s viarum et depopulatores agro' 
rum (A). For the insidiatio viarum and depopulatio agro^ 
rum, were considered as hostile acts ; and the (Renders 
convicted upon such indictments, were, for that reason, 
denied the benefit of clergy, notwithstanding the stat 
95 E. 3. c. 4. pro clero (i). But upon complaint made 
by the clergy, the stat. 4 H. 4. c« 9. vds made, which 
enacts, " that these words, shall no more be put into in* 
dictments, nor if they .be» shall have such effect as to 
take from the prisoners indicted the benefit of clergy*'* 

Biit notwithstanding particular instances to the con* 

(c) Staunf. 181. , (g) Ibid. 5 T. R.633. 

(</)R. v.HoUand* 5 T. R. (h) 3 Ins. 41. 11 Co. 19. 

623. Post. 194. 9 Haw. c. 25. s. 59* 1 Hale» 

(e) 3 Ins. 41. 571. 2 Hale, 333. 

(/) Cowp. 672. (i) 2 Hale, 333. 
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trary, such loose and general pleading seems to have been 
at all times inconsistent with the general policy and true 
spirit of the common law ; and, in very early times, 
exceptions, upon this ground, were both taken and at« 
lowed. Thus, in the reign of Edward III. indictments, 
which charged the defendants, generally, with being com- 
mon misfeasors, or common thieves, without" shewing 
the particulars, were holden to be insufficient (/r). So, 
indictments have been holden to be defective, which 
barely charged the defendant with being a common de» 
famer, vexer, and oppressor (/), a common disturber of 
the public peace (m), a common deceiver («), a common 
forestaller (o). 

The only instances in which general pleading seems 
to Be allowable, are exceptions, from the necessity of 
the case, where the offence is made up of a number of 
minute acts, which cannot be enumerated upon the record, 
without great prolixity and the danger of variance (p). 
Thus, in an indictment against a common scold, it is 
, sufficient to aver that she is a common scold; and in an 
indictment for barretry, it may be averred, generally, 

* * V.J. • 

that the defendant is ^common barretor (9). 

So, according to Lord Hale, an indictment, charging 
the defendant to be noctigavus^ is good (r). 

With respect to the degree of certainty and minuteness, 
in averring the facts and circumstances of any particular 

(k) Staun. b. 9* 0. 30. (^) But it is us aal for the pro* 

3 Hale, 182. secutor (before the tri al) to gi ve 

. (/) 1 Roll. 79 . Str. 699. the defendant a written^ oote of 

(m) ^ Haw. c. Sd. s.. $9* the particulars intended to be 

(n) 6 Mod, 11. relied upon. 2 Haw. c. 25. 

(0) 2 Haw. c- 25. 8. 59' «• 59. 

ip] 2 Haw. c. 25. 8. 59. (r) 2 Hale, 182. 
6 Mod. 311. Str. 1 246. 2 Burr. 
1233. 
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AG iKDICTMENT. 

offence, it may be proper to premise the following autho* 
rities. Lord Hale says (^), " An indictment is nothing else 
but a plain, brief, and certain narrative of an oflence 
committed by any person, and of those necessary circum- 
stances that concur to ascertain the fact, and its nature." 
In the case of the King v. Home (t\, Lord Chief J ustice 
De Grey, in delivering the opinion of the judges, observed, 
** The charge must contain such a description of the 
offence, that thedefendant may know whatcrime it is which 
he is called upon to answer, that the jury may appear to 
be warranted in their conclusion of guilty, or not guilty, 
upon the premises delivered to them, and that the court 
may see such a definite crime, that they may apply the 
punishment which the law prescribes. This, I take to be 
what is meant by the different degrees of certainty men- 
tioned in the books; and it consists of two parts; the 
matter to be charged, and the manner of charging it 
As to the matter to be charged, whatever circumstances 
are necessary to constitute the crime imputed must be 
set out, and all beyond are surplusage ; and therefore, in* 
the instance of a prosecution for perjury, it is necessary 
to set out the oath, as an oath taken in a judicial proceed- 
ing, and before proper persons, in order to see whether 
it is an oath which the court had jurisdiction tottdminis- 
ter. In the prosecution of a constable, for not serving the 
office, it is necessary to set out the mode of his election ; 
because, if he is hot legally elected, he cannot be guilty 
of a crime in not serving the office. Where the circum- 
stances go to constitute the crime, they must be set out. 
Where the crime, is a crime independently of such circum- 
stances, they may aggravate, but do not contribute t» 
make the offence," 

(f) 2 Hale, 160. (I) Cowp. 6n. 
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In the case of the King v. Hollond (t), the court held 
that three things ou£^ht to concur in every criminal pro- 
ceeding: 1st. That the party accused should beappiizid 
of the charge he is to defend, dilly. That the court may 
know what judgment lis to be pronounced according to 
law. 3dly. That posterity may know what law is to be 
derived from the record. One count of the indictment^ 
in the last case, alleged that the defendant, and other 
persons in office, '^ did not commence and prosecute the 
war against Tippoo Sultaun, with all possible vigour and 
decision;", and this count the court held to be vicious, 
because it did not sufficiently apprize the defendant of 
that which was intended to be proved against hitn. 

In the case of the King v. Steveos («) and Agnew, Lord 
Ellen borough, C. J. in delivering the judgment of the court, 
said, *• every indictment, or information, ought to contain 
a complete description of such facts and circumstances 
as constitute the crime, without inconsistency or repug- 
nancy ; and, except in particular cases, where precise 
technical expressions are required to Ae used, there is no 
rule that other words shall be employed, than such as 
are in ordinary use." 

On the other hand, it is unnecessary, even in an indict- 
ment for treason, to detail the minutiae of those circum- 
stances intended to be proved against the defendant. It is 
sufficient that the charge be reduced to a reasonable de- 
gree of certainty, so that the defendant may be apprized of 
the nature of it, and prepared to give an answer to it [x). 

The substantial description of the offence, will be con- 
sidered under the following divisions: 

1. Of alleging the nature and degree of the offence 
against one or more. 

(I) 5 T. R. 623. (x) Fosf. 194. 

(k) 6 East, 258. 
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2. Of setting forth the means and manner of committing 
the o£feDce, with the circumstaDces immediately eon* 
tiected therewith. 

3. Of alleging circunQBtances coZ/a^^a/ to the principal 
act, but which are essential to the offence. 

4. Of alleging the defendant's intention. 

5. Of the special description • of persons^ places, and 
things, connected with the offence, with names, quantity, 
number, and value. 
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CHAP. VI. 

Of alleging the Nature and Degree of the Offence 

in technical Terms. 

L As against the Principal in the first Degree^ />• 69. 
11. Against Principals in the second Degree, p. 75. 

I. 1 HE iaw distributes crimes into three great classes, 
-—treasons, felonies, and misdemeanors inferior to felony. 
Each of these is attended with peculiar incidents, both 
before and after conviction. It is therefore one important 
office of an indictment to specify, in technical language, 
the particular genus of crime imputed to the defendant, 
that he may avail himself of those advantages which the 
law allows him, that he may be excluded from those which 
the law withholds, and that the court may be authorized^ 
after conviction, to inflict the appropriate 'measure of 
punishment. This is done, by charging the treasonable 
act to have been committed proditorie, and the felonious 
act to have been done felonice (a); these words are abso- 
lutely essential to the description of these offences; and 
the intention to charge a bare misdemeanor, is ascertained 
by the omission of both the words descriptive of treason 
and felony; for it seems to be clear, that no offence, as 
described in any indictment, can amount to more than a 
misdemeanor (6), if it be not laid to have been committed 
either proditorie or felonice (c). 

(a) Staunf. 96. a. 2 Haw, c. crime below the degree of fe- 
S5. 8. 55, lony. 

(b) Note, the term misde' (e) 2 Hale, 172. 2 Haw, 
meanar is in general used to c. 25. s. 55. 3 Int. 15f 
signify* in these pages^ a 



'-,> 
* 



70 INDICTMENT.— r<?rm5o/*-4r/. 

Next, in the description of the species of treason, 
felony, or misdemeanor, charged upon the defendant, it i% 
frequently necessary to make use of technical and appro- 
priate words, which are either generally descriptive of 
the offence itself, or of the particular facts connected with 
it. A strict adherence to such words, may, in some cases, 
appear too nice and critical to serve the ends of justice ; 
yet it seems founded upon many strong and substantial 
reasons. 

For instance, by successive decisions, the legal value 
and weight of a term or phrase of art is ascertained ; and, 
should a doubt arise as to its meaning, reference for the 
purpose of removing it, may be had to former authori- 
ties, whilst every new expression would introduce fresh 
uncertainty, and the benefit to be derived from precedent 
would be wholly lost. 

In all indictments for treason, the offence must be laid tb 
have been committed traitorous ly» But if the treason itself 
belaid to have been so committed, w^hether it consist in 
compassing and imagining the king's death, or otherwise, 
it is not necessary to allege every overt act to have been 
traitorously committed (d). In the case of treason against 
the king's person, the indictment, in conclusion, should 
allege the offence to have been committed against the 
defendant's duty of naturar allegiance^ if he be a natural 
born subject, or simply against his duty of allegiance, if 
he be an alien ; but the word natural^ does not appear to 
be essential in the first instance, and would probably be 
fatal in the latter, if it turned out that the defendant was 
an alien (e). 

(d) Cranbourn'a case, 4 St. 1 Hale, 59. 77* 92. Dyer, 145. 
Tr.701. Salk.633. East, P. C. Calvin's case, 7 Co. 6. b. 1 
116. Haw. c. 1 7. 8. 5. 6 St. Tr. 58| 

(e) Fost. 186. 4 St. Tr. Francia's ca»e, 
687»9. Salk.6d3. 4Mod.l6d. 
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In indictments for inferior treasons, such as relate to 
the coin, &c. it is usual to allege the offence to have 
been feloniously as well as traitorously committed; but 
this does not appear to be essential* So petit treason is 
usually alleged to have been feloniously as well as trai^ 
torosf^/y committed (/), and the indictment, in conclusion, 
alleges that the defendant did traitorously and feloniously 
kill and murder; in which case, the defendant, though 
acquitted of the treason, may nevertheless be convicted 
of the felony and murder (g). 

It has already been observed, that every felony must 
be alleged to have been committed feloniously : and in 
indictments for particular felonies, technical and appro- 
priate words are frequently essential to the description 
of the offence. Thus, in an indictment for murder, it is 
essential to state, as a conclusion from the facts previously 
averred, that the said defendant, him, the said C. D. 
in manner and form aforesaid, feloniously did kill. and 
murder[h)i a term of art, which can in no case be dispensed 
with. So itmust also be alleged, that the offence was com- 
mitted of the defendant's malice aforethought ; words, 
which cannot be supplied by the aid of any other. A nd if 
any of these terms be omitted, or if the defendant be merely 
charged with killing and slaying the deceased, the offence 
will amount to no more than manslaughter (i)« Where 
the death arises from any wounding, beating, or bruising, 

(f) Fost, 329- adventure, or chance medley, 

{g) Fost 328* 18 described to have been done 

(A) 1 Hale, 450. 466. 4 Bl. " casually and by misfortune, 

Comm. 307. Yel. 205. and against the will of the de-« 

(t) 1 Hale, 450. 466. East, fendant, " 

p. C. 345. A killing by mis- 
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it has been said, that the word struck (i) is essential, and 
that the wound, or bruise, must be alleged to have been 
mortal. And whatever doubt may rest upon the neces- 
sity of the first allegation, it would not be prudent, at all 
events, to omit it where it is applicable ; and as to the 
second (/c), it has beenholden, that its omission cannot be 
supplied by the averment, which is in all cases necessary, 
that the party died of the stroke (/). • 
' In appeals and indictments of mayhem, the words /e- 
loniously^ and did maim, are essential (m). 

In appeals and indictments of rape, the vfovA% feloniously 
ravished are essential, and the word rapuit is not supplied 
by the words carnaliter cognovit (n)\ and it seems that the 
latter words are also essential in indictments (o), though 
the contrary has been ruled in the<jase of an appeal (p). ' 

The usual course, in an indictment for rape, is to ^ver 
that it was committed against the loili of the fenmle, arid 
therefore it would'not be safe to omit the averment. '' In 
an indictment for an unnatural crime, the descriptive 
words of the statute, taking (9) away clergy, must be used; 
and it is not sufficient to say contra nature ordinem rem 
habuit veneream et carnaliter cognovit (r). 

In an indictment for burglary, the essential words are 



(i) 2 Hale, 184. 1 Buls. 124. 
e Ins. 319. 2 Haw. c. 23. s. 82. 
Cro. J. 635. 5 Co. 122. 

(A:) Lad's case. Leach, 112. 

(/) 2 Hale, 186. 1 Haw. c. 
23. 8. 82. Kel. 125. 

(111)3 Ins. 118. 2Haw.c.23. 
8. 15. 16, &c. 2 Haw. c. 25. 

B. 55. 

(n) 1 Hale, 628. 2 Hale, 184. 
1 Ins. 190. 2 Ins. 180. 



(0) 1 Hale, 632. 3 Ins. 60. 
Co. Lit. 137. 2 Ins. 180. 

(p] 11 H. 4. 13. 2Haw. c. 23. 
8.79. Suuini. 187* Staun. 81. 

{q) 5 Eliz. c. 17. 3 & 4 W. 
& M. c. 9.S. 2. Fost. 424. Co. 
£nt. 351. 3 Ins. 59* 1 Haw. 
c. 4. 8. 2. 

(r) East. P. C. 480. 3 Ina. 
59* 
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feloniously and burglariously broke and entered the dwell' 
ing-house^ in the night time; and the felony intended to 
be committed^ or actually perpetrated, must also be 
stated in technical terms («). So in case of simple larciny, 
the words feloniously took and carried away the goods (t), 
or took and led away the cattle, are essential. 

In an' indictment (u) for robbery from the person, the 
yrords feloniously^ violently (x), and against the will, are 
essential ; and it is usual, though it seems to be unneces- 
sary, to allege a putting in fear. Piracy must be alleged 
to have been done feloniouslp' tiXid piratically (y). 

So, in case of misdemeanors, technical words are fre« 
quently necessary. 

Thus, ^common barretor, and a common scold[z), must 
be charged as such ; and in an indictment for maintenance, 
the word manutenuit should be inserted, and the word rioir 
seems to be used in all indictments for that offence (a). 

It has been said, that where the fact, laid in an indict* 
ment, appears to be unlawful, it is unnecessary to allege 
it to have been unlawfully done (6). In truth, the aver- 
ment is in no case essential, unless it be part of the 
description of the offence, as defined by some statute ; 
for if the fact, as stated, be illegal, it would be su- 



(s) 1 Hale, 549. 

(0 1 Hale, 504. SHaile, 184. 
And it has been said that for 
stealing an horse, it should 
be cepit et abduxit; for stealing 
sheep cepit et effugavit; but I 
find no decision which warrants 
these unprofitable distinctions. 

(u) 1 Hale, 534. Post. 128. 
3 Ins. 68. 



(x) Qu. et vide Smith's case^ 
East's P. C. 783. in which it 
washolden, that violetUer is npt 
an essential term of art. 
{y) I Haw. c. 37. s. 6. 10, 
[z) Com. Dig. Ind. G. 6. 
Mod. Ca. 11. 

(a) R. v. Johnson and others, 
Wils. 325. 

(b) 2 Roll. Ab. 82. 
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perfluous to allege it to be unlawful ; if the fact stated 
be legal, the word illicite cannot render it indictable ; 
and the same observation is applicable to the terms wrong* 
fully, unjustly, wickedly, wilfully, corruptly, to the evil 
example, falsely, maliciously, and such like ; which 
are unnecessary, if they are not to be found in the 
very definition of the offence, either at common law, or in 
the purview of a statute, and at common law it seldom 
happens that one of these expressions may not be supplied 
by an equivalent one. ^Thus, though it is usual to allege, 
that the party /a/^e/y forged and counterfeited, it is enough 
to allege that he forged, because the word implies a false 
making; and in indictments for libels, it is sufficient either 
to use the vfoxd falsely or maliciously (&), or an equivalent 
epithet. 

When the indictment is; framed upon the purview 
of some statute, it may be laid down as a general rule, 
that all the epithets of manner contained in the statute, 
should be (c) averred upon the record. In some instances, 
indeed, indictments have been holden to be sufficient 
which did not strictly pursue the words of the statute 
on which they were founded [d]; but it is at all times impru- 
dent to omit any part of the description contained in the 
statute,^ since such an omission will in general be fatal. 
Thus an indictment for perjury, under the statute of Eli- 
sabeth, for want of the word wilful, which is used in the 
act, was holden to be vicious (e), though in an indictment 
for perjury, at common law, the word would not be es- 
sential. The necessity of adhering strictly to the terms 
or phrases used by a penal statute, will hereafter be more 



(b) Sty. 392. 2 Will. Saun. (rf) Fost. 130. 1 And. 195, 
t42. R. v. Hall and Crutchfield* 

(c) 2 Haw. c. 25. s. 110. East. P. C. 895» 896. 
Keh 8. Fost 424. {e) Leach, 82. 
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fully considered ; for the present it may sufRce to observe* 
that, in framing an indictraeut, it is in all cases prudent 
and advisable to make use of the same language which 
the legislature has thought fit to select and adopt. 

In every indictment, whether technical words be es- 
sential or not, the act of the defendant must be directly 
and plainly, and singly charged; it is insufficient, there- 
fore, to allege the offence, by way of recital, prefacing 
the description with the words, " for that whereas." (/J 
So to allege that A. discharged a gun at B. giving him a 
mortal wound, without directly averring that he struck 
B. has been holden to be insufficient (g). So it is impro^* 
per to allege an offence in the disjunctive, as by averring 
that the defendant forged or caused to be forged, for the 
judgments are different {h); and the indictment would be 
defective, even though the judgments for the two offences, 
disjunctively stated, be the same; as if the indictment 
allege that the defendant verberavit vel verberari causae- 
vit [i]; and the defect would be fatal, either upon de- 
murrer, or upon motion in arrest of judgment (Ar). 

9ndly. Against principals in the second degree. 

Where several are concerned in the committing of the 
same crime, or in procuring it to be committed, they are 
either principals ar accessories before the fact* 

It will be considered here, how the offence ought to 
be charged against those whom the law considers to be 
principals. 

In treason, petit larciny, and misdemeanors below fe- 



{/) 2 Haw. c. 25. 8. 60. (A) 5 Mod. 13?. R. v. Stock* 

Salk>d71. 3 Mod, 63. Lord er, Salk. 342, 371. 8 Mod. 

Ray. 1363. Burr. 400. 32. Str. 747» 900. 

(g) LoDg*8 case, 5 Co. 122. (i) 5 Mod. 137. . 

Buls. 124. tamen qu. etvid. (A) Sec Index, tit. Defectite 

Ld. Ray. II69. Indict. 
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lony, the distinction between principals and accessories 
is not admitted; and all advisers, contrivers, and procurers, 
are equally principals with those who commit the offence^ 
though they be absent at the time of its commission; 
and in such cases it seems to be^ a general rule, that all 
such principals may be charged to have committed the of- 
fence jointly, provided the nature of the offence admits of 
such participation (/). But where a person becomes a trai- 
tor, by harbouring and receiving another who has com- 
mitted treason, the indictment must be specially framed 
ibr the receipt, and not for the principal treason (m). 

And in general, where A. and B. are present, and A. 
commits an offence in which B. aids and assists him, 
the indictment may either allege the matter according to 
the fact, or charge them both as principals in the first 
degree («), for the act of one is the act of the other (o). 
And upon such an indictment, B. who was present aid- 
ing and abetting, may be convicted, though A. is ac- 
quitted [p). So A. and B. if present aiding and abetting, 
may be convicted, though C, a person not named in the 
indictment, committed the act (9). Again, if an indict- 
tnent for murder charge that A. gave the mortal stroke, and 
that B. was present aiding and abetting, both A. and B. 
may be convicted, though it turn out that B. struck the 

(/] Vide supra, tit. Joinder. (0) 3 Haw. c. 23. s. 76. R. 

Where the offence procured to v. Young and others, 3 T. R. 

be committed is several in its 105. 

Iiature, the procurer must be [p) Fobt. 351* 1 Hale, 437, 

specially indicted fur the sa- 463. 2 Hale, 185, 292, 344} 5* 

bornation. 2 Haw. c. 46. s. 39. 9 Co. 67. 

(m) Fost. 345. (9) R. v. Borthwick, Doug. 

(n) Fost. 351 » 425. 2 Haw* 207- Keh 109. Saund. 109. 
0.23.S.7& 2 Hale, 344. 
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blow^and that A. was present aiding and abetting (r). 
To go one step further, upon a similar indictment charg- 
ing A. as a principal in the first degree, and B. as present 
aiding and abetting, B. may be convicted though A. be 
acquitted. This was expressly decided in the case of 
Wallis (*), who was tried before Lord Hale, C. J. who 
observed, ** who actually did the murder is not material; 
the matter is, that a murder was committed, and the 
other is but a circumstance, and all are principals in this 
case; therefore if.a murder be proved it is well enough." 

In a much later case(0 the same point arose, and the ma- 
jority of the judges were of opinion, that the conviction 
was proper; but it appears that the judges were not una- 
nimous, and the prisoner was not executed. 

If a statute oust a person who does a particular act of 
his clergy, and be silent as to aiders and abettors, the in- 
dictment will not oust an offender of his clergy unless it 
allege that he did the act; and it will be insufficient to 
describe him as being present aiding and abetting. Thus 
if an indictment under the statute of stabbing, allege 
that A. made the thrust, and that B. and C. were present 
aiding and abetting, if it turn out that A. gave not the 
stroke, but B. and that A. and C. were aiding and abetting, 
not only A. and C. who gave not the stroke, would have 
their clergy, but B. also; because though the case of B. is 
within the statute, yet as to him the indictment brings 
him not within the statute {u). ** And therefore," says 

(r) BsQSon v. Offley, 9 [t) R. v. Taylor and Shaw, 

Show. 510. 3 Mod. 121. Fost. Lcacb. 398. 

351. 1 Hale, 437» 463. 3 Hale, (u) 2 Hale, 344. Al. 43, 

344, 5. Styles, 86. Salk. 542. 1 Hale^ 

(f)Salk. 334. iHaw.c. 31. 468. 2 Ld. Ray. 842. Sec 

t. 46, 47* the very learned and elaborate 
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Lord Hale» *'the case differs from aa indictment formur^ 
defy where, though it be laid that A. gave the stroke and 
that B, was present aiding and abetting, yet, if upon 



argnment of Mr. Justice Fos- 
ter, in the case of Midwinter 
and Sims, Fost. 415. The 
prisoners were indicted on the 
«tat. 9 G. 1. c. 22. for feloni- 
ously killing a mare. It ap- 
peared in evidence, that Sims 
held the mare by means of a 
girdle buckled round her 
neck, whilst Midwinter, with 
a large sharp hook, called a 
bill, inflicted a deep wound in 
her belly, of which she died. 
The doubt was, whether the 
words of the act, " if any per- 
son shall unlawfully and mali- 
ciously kill, &c. any cattle, &c. 
every person soofFending^ being 
thereof lawfully convicted, 
shall be adjudged to be guilty 
of felony, and shall'bufFer death 
without benefit of clergy," 
ousted Sims of his clergy. 
Upon the - first consideration 
of this case. Lord C. Baron 
Parker and Mr. J. Burnet 
' were of opinion, that the pri- 
soner was ousted ; Mr. J. F*os- 
ter differed from them, and 
Justices Wright and Denison 
inclined to the opinion' of Mr. 
J. Foster; but they afterwards 



agreed with the Chief Baron 
and Mr. J. Burnet, and the 
same construction of the 
statote was adopted by the 
judges in the coal heavers* case» 
Leach, 76. Mr. Justice Fos*- 
ter's main argument is derived 
from a supposed analogy of the 
case to those under the stab- 
bing act, Al. 43. Styles, 86. of 
secret larciny from the person, 
1 Hale, 5<29. and of robbing in 
a dwelling house, under the st. 
39 Eliz. c. 15. R. V. Evans and 
Finch, Cro. Car. 473. 1 Hale, 
526, 598, 537 ; in all of which 
cases it had been decided, 
that a mere aider and abetter, 
who did not come within the 
express words of the statute]; 
was not ousted of his clefgy. 
But, with great veneration for 
the talents of so distingoiabed 
a proficient in criminal law, % 
venture to observe, that in 
those cases the plain literal 
construction of the several 
acts was adhered to, and not 
violated, by confiriing their 
operation to principals in thie 
first degree, to the exclusioa 
of aidefi and abetters; but h 
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evidence it appear that B, gave the stroke, and A. was 
abetting, both shall be convict of murder ; for both are 
equally murderers, and the indictment is true as to both ; 



seems impossible to conceive, 
by what rule of construclion 
the desciiptive words of this 
or any statute can apply to 
an aider and abetter for one 
purpose and not for another, 
that is, so far as to render 
him a principal felon, and 
yet not so far as to subject 
him to the punishment in the 
same breath denounced against 
such a felon. For it was ad- 
mitted on all hands, that an 
aider and abettor was a priri" 
cipal/elan under the act. And 
it would introduce a most mis- 
chievous degree of subtlety 
into legal construction, so to 
interpret the legislative defi- 
nition of an offence, as to hold 
that a person falling within 
that description, should not 
be subject to the penalty 
•f the statute; on the other 
handy it is no strained argu- 
ment to suppose that the le- 
gislature, in framing the sta- 
tute, considered, that by the 
Oj>eration of the common rule 
of construction, an aider and 
abetter would be treated as a 
principal offender, and conse* 



quently intended by such words 
to subject him to the penalties 
of the statute. 

Mr. Serjeant Hawkins, b. 9. 
c. 33. s. 98. complains of the 
decision in the case of Evans 
and Finch, Cro. Car. 473. 
under 39 Eliz. c. 15. in which 
it was holden, that he who 
stands by and abets another 
whilst he breaks and enters the 
house, and does not enter kink" 
self J is not within the statute, 
which ousts of his clergy, any 
person who shall be convicted af 
a/elonious taking iv a dwelling 
kovse. And to shew that this 
decision is incorrect, he sup- 
poses this case ; A. and B. both' 
enter the house ; A. takes the 
money and shares it with B* 
aRer both have left the house. 
Mr. Serje&nt Hawkins then 
proceeds to assert, that both 
A. and B. would be guilty* 
within the act, and thence in** 
fers that both are guilty iii the 
principal case. But this mode 
of reasoning is remarkable. The 
statute ousts of clergy, hitn 
who takes tn the dwelling 
bouse; and> from a sup* 



1 
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Viz. that of their malice aforethought they did kill ainl 
murder." But it has been decided, that where a statute 
<create6 anew felony, enacting, that all who are guilty of 
the thing prohibited by it shall be adjudged felons, with- 
out benefit of clergy, by necessary implication it makes 
kil the procurers and abetters of it accessories or princi- 
Iripais, upon the same circumstances which will make 
t)b6m such in a felony by the common law, and thei^* 

i- ' . ^i 

jl^sed case, where two persons principal. I sared the poipt^ 

enter the dwelling house, it and the judges were of opinion 

is inferred that one would have that the utterer only vras 

been ousted of his clergy, had liable." 

be remained on the outside. It seems very doubtful whe- 

L . . ' . . . i 

He is equally guilty of the lar- ther the legislature, in frammg 

ciny, it is true, whether he enter the stabbing act, ever intended 

or not ; but, unless he entery he it to apply to a person aiding and 

abes not fall within the words abetting ; for the main inten-« 

of the statute. At the Old Bai- tion was to ensure the punish^ 

ity Sessions, June, 1813, upon ment of murderers in particular 

the trial of Brady and others, cases, where malice prepense 

ftr ftnging and uttering a could not be easily proved, 

«heck, Mr. Baron Graham except from the means of de- 

^god, .^ it has frequently been • atruction used, 1 Hale, 4S6^ 

\m\ip that wb^t would ampunt Fost^^S.. 1 Kel. 55. ; but thj 

to a constructive presence at inciting and assisting of ano- 

co^n^^n \aw^.wijl poJbpsuflS- thereto stab a third person, i^ 

ciept upon jin indictment un; such an unequivocal act of ma- 

der a statute, A case tinder lice, as to render the aid of the 

this statute occurred before me statute unnecessary; yet mr. 

at Derby. Two persons went' Serjeant Hawkins observes, tnat 

in concert to utter a ibrged. the cruelty and bloody mind of 

note ;t>nc went,! nlo«i shog 40 hiff^whi^giycwtii^ etab^ ispe- 

vMter ili vhil«t the i^t)|er:fe- culiir HtiviniselGi^ Haw. c^^. 

xnmnfi^9tiJome li0k ikHmc^k^ s, gen^n^in that ^ay««!iscpl4Q% 

tbaMfefit i it .^as-^l^ii^tfd. tjiat tdc ^l^emniion 4>t pri<K(4paia ;i4 

the latter was not iiaUe i^ a the second degree. n j i 

• 
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&re makefi all, who are present aiding and abetting, prinr- 
cipaU in the second degree (x). 

But it seems advisable^ in such cases, to describe the 
abettor as a principal in the first degree; for at all events 
any objection to the indictment itself is by this means 
avoided ; and if the penal clause includes an aider and 
abettor, though not named, it includes him as a principal 
by construction of law, and he ia properly described as 
such ; and if the clause does not extend to an aider and 
abettor, he cannot be made liable by the form^ in 
which he is charged. 

If one maliciously aid and abet another who strikes 
the blow, they may be charged in the same indictment 
with different degrees of homicide, — the abettor with 
murder, the party who struck with manslaughter {y). 
But if the bill charge two with murder, and the jury find 
it only manslaughter in one, a new bill for that offence 
should be pi'eferred against him (z). 

Ai io the form of charging defendants as aiders and 
abettors* 

After alleging the offence of the principal with its cir« 
cumstances, the indictment may allege generally, that 
E. F. &c. was present, aiding and abetting at the felony 
and murder (as the case is) committed in manner and 
form aforesaid (a). 

And the averment that the party was present aiding 
and abetting, cannot be supplied by any argument, impli- 
cation, or intendment {b). A person may indeed be an abet- 
tor to a felony, though he be not actually present : for 

(jr) The CoalheaveiH* cast, (y) 9 Haw. c. 99- s. 7* 
Uacb, 76. R. t. Midwiater («) 9 Hale, l69. 3 Roll. R. 

•ud SioM, Leach, 7«. in the 408. 1 Sid. «30» 3 Bala. 906w 
aotss. Pttt. 416. 9 Haw. c. 99. (a) 4 Co. 4«. Heydon*« c««e. 
t. 99. (b) 4 Co. 49. 
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if several set out together, or in small parties, upon one 
common design, whether of murder, or felony, or for any 
other unlawful purpose, and each takes the part assigned 
to him,*— some to commit the fact, and others to watch, 
&c. they are all, provided the feet be committed, in the 
eye of the law present at it (c). 

But without attempting to define what does in law 
amount to such a presence as will constitute the party 
an abettor, suffice it to observe, that in all cases where 
a person is either actually or constructively present, aid- 
ing and abetting in the commission of a felony, his of- 
fence may be averred by the general words already men- 
tioned. In indictments for homicide, it is safer to al- 
lege the abetment generally ; but if it be laid specially, 
it should be applied to the stroke, and not to the 
death ((/]. And it seems proper in such case to aver, 
that the principal and abettors jointly made the feloni- 
ous assault of malice prepense; and to aver, in conclu- 
sion, that they all murdered the deceased (e). But 
where the stroke and death are on different days, it would 
be repugnant to allege, that the party was present aid- 
ing and abetting at the felony and murder the first day ; 
because the felony was not complete before the death, and 
a man cannot be made a felon by a fictitious relation of 
his act to the time of the stroke (/). 

(c) Post. 350. the stroke. 4 Co. 42. 2 Ids. 

(d) 4 Co, 42. 2 Haw. 320. Staunf. 63. contra. But 
c. 29. 8. 17* if a man, non compos^ strike 

{e) See the Ind. Mackally's himself, and afterwards be- 

case, 9 Co. 62. come 8ane« and die of' the 

[f) Heydon's case, 4 Co. 42. blow, he shall forfeit nothing ; 

And therefore the year, within for the death shall have relation 

which an appeal must be to the stroke. 22 £• 3. Corone, 

brought, is to be computed 244t 3 Ins^ 54. 4 Co. 42. 

from the death, and not^om 2 Ins. 318. ' * 



is 



CHAP. VII. 

Of setting forth the Means and Manner of commit' 
ting the Offence^ with the Circumstances imme* 
diatebf connected therewith. 

I. Forcible Means, S^c. 

II. Fraudulent Means, 6fC, 

III. Illegal Solicitations, Attempts, and Endeavours* • 

IV. Misconduct in Office, Extortions, S^c. 

V. Illegal Combinations and Conspiracies. 

\t HERE the particular means, which are used to effect 
a criminal object, are essential to the constitution of the 
offence, it seems to be a general rule, that such means must 
be described on the record, to enable the court to see that 
the jury have fornfied their conclusion upon proper pre- 
mises. In ail indictment, therefore, for obtaining money 
by false pretences, it is necessary to specify the pre^ 
tences, that they may judicially appear to have been such 
as fall within the purview of the statute. And the 
same reason applies to all indictments for publishing li- 
bels, or uttering profane and blasphemous or seditious 
words, for forgery, perjury, and the sending of threaten- 
ing letters. For in all these cases, and many others, mut- 
ters of fact are so mixed up with questions of law, as to 
render it necessary to describe the means and manner of 
committing the offence upon the record, in order to sub- 
ject them to judicial examination. 
. Thera is besides a degree of, particularity and preci- 
sion^ which is called for in the description of the offence^ 
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I 

for the parpoBe of informing the defendant what w in« 
tetnted to be pro?e«i against him, and of so identifying 
tbe c harge^«thal an acquittal or conviction may enure la 
bia subsequent protection. ' 

In this chapur, then» it is proposed to examine with 
tome minuteness, in what cases, and with what degree ofi 
precision, it is necessary to allege the means and manner 
of offending; and with this view, and for the sake of 
preserving as much connection as so extensive a subject 
admits of, instances will be selected, which range them* 
selves within the following classes: i 

The first comprising offences committed by forcihU 
means, such as murder, burglary, and larcinies of every 
description. 

The second^ offences committed by fraudulent means, 
including forgery, perjury, and other indictable frauds. 

The thirds all procurements by illegal solicitation^ &c. 
as by accessories before the fiict, &c. ; and also offences 
resting in tendency, whether they consist in bare solicY- 
tation, in the publication of libels, in the speaking of 
biasphemous or seditious words, (which may not iropro« 
perly be considered iu the light of solicitations,) or in 
any other criminal attempt or endeavour. 

The /ottrt&, all offences consisting of misconduct' in 
ofSce, as by the extortion of money» &c. ; and, as ana- 
logous to these, the sending of threatening letters, and 
the extortion of money, by threats of legal process. 

TYie fifths illegal combinations and conspiracies. 

1. Offences committed by forcible means. 

It is still usual, in indictments for 4x>rcible )njuries| 
to make use of the technical words, vi et armis. but bv the 
Stat 37 H. 8. c. 8. it is enacted, that *' inquisitions, or in-* 
dictments, lacking the words vi et armis, viz. baculis cut- 
tellis arcubus et sagittis, or any such-like words, shall 
be taken, deemed, and adjudged, to all intents and pur« 
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poses, to be as good and effectual in law, asrthe same in^ 
quisitions and indictments, having the same words, were 
theretofore taken, deemed, and adjudged to be." These 
.words are, therefore, clearly superfluous («), even where 
the crime is of a forcible nature, and were unnecessary 
at common law, where the injury was not forcible (a). ^ 
The description of an injury to the person, is usually 
.prefaced by an averment, that the defendant, *' in and 
upon A. B. made an asMiult ;" and where the offeno^ 
jimounts to felony, the indictment should aver; that the 
assault was feloniously made, and will be defective if 
the averment be omitted (h), 

. In appeals and indictments of homicide,^ great degree 
of minuteness basever been held essential to the descript foil 
of the instrument and means by which the crime wns per* 
petrated, although great latitude has been permitted in 
departing from such a description in evidence. 
« Thus, it is usual to state the particular weapon with 
which the mortal blow was inflicted, or the species of 
poifon which was administered; but evidence may b« 
given of a blow inflicted by a different instrument^ 
qr, that the deaih was efl'ected by means of a ditrcrenf 
species of poison (c), provided the nature and kind of Aeff 
Itruction proved, agree in substanie- with that allie^ed. 
X^MSff ; if' the waujid*'he stated to have been pinfliot&d 
Wi%h^ digger, it .will bersalasfied.by pooot-^f a strjki{i|^ 
with % swprd, mpiem 9taff,.oD bill (ifl2)»rf<Mr tibey pcoitodt 

(z) 2 Lev. '2?!. €ro; J4 lHdle,594. S Iik.6S..^ulfon, 
^3.3 P. Wnis. 497' 131. b. < 1. - ;l 

«ti {ay Skitinery 42f>. ^,H4vr</ (A) R. v« B^hymMw and 

Ce'25U 8, 90, And in.xt^iis^ ^R^niWI^ Leach, i»4ll* \ f>t' 
of^^ murder, th^e forf^ af, fiomr • jfjf) ^' Itiii^. ;$Q. JM^sk^Hy'-j 
yjpp^ law ia impjifid^^ f^<?fp ,^ase,.9rCo, %. _ . ^ ..\ 

t Hale, 1 87. 1 Haw. c. 34. s. 3. 
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the eatne kind of mischief; and it is said, that the word 
struck^ is the essential term (e), whence it should seem 
that if the death be proved to have ensued from a strik- 
ing, a variance from the instrument alleged will be im- 
material. But evidence cannot be given of a species of 
death, totally different from that specified; therefore, if 
it be alleged to have been effected by striking, it cannot 
be proved by evidence of poisoning, strangling, or starv- 
ing (/). It is usual also to allege the manner in which 
the weapon was held, as, that it was held in the defen- 
dant's right hand, or in both his hands, and to state its 
value; but these averments do not seem to be material (g). 
It is necessary, to set forth a description of the wound, 
(or other mischief effected by the stroke,) the part of the 
body [h) in which it was inflicted, and its dimensions, 
with great certainty. Thus it has been holden to be in- 
sufficient, to allege that the wound was given about the 
breast (i), or about the navel (Ar), or on the arm, or side, 
without saying, which arm or side (/); but, if the wound 
be once well described, a subsequent imperfect descrip- 
tion will not vitiate the indictment; as, if the wound be 
alleged to have been given on the left side of the belly, 
about the navel; for the first xpart of the description is 
certain, though the latter is uncertain (m). The dimen- 
sions of the wound must be described, its length and 
depth (n). But it is sufficient to allege, according to 
the real circumstances of the case: as, that the defendant 
Struck a mortal blow, on such a part of the body, or 

(e) Cro. J. 635. Palm. 282. (i) Young's case, 4 Co. 40. 

5 Co. 122. 2 Hale, 1 85. \ B.uU. 8 Hale, 181. 

124. (Ar) Walker's case, 4 Co. 41. 

(/) Hale, 291. (/) 2 Hale, 185. Webster's 

ig) 2 Hale, 285. 2 Haw. c. case, 3 1 Eliz. 5 Co. 131. Sty.76. 

93. s. 79, 80. (m) Walker's case, 4 Co. 4J, 

(/i) 4 Co. 40. 2 Haw. c. 23. (») 2 Hale, 186. 2 Haw. c. 

8. 80. 23. 8, 81. 
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gave him, in such a part, a mortal wound, penetrating 
into, and through hia body (o). 

Where several blows have been given, or different 
kinds of poison have been administered, it may be averred> 
that if the party did not die of the one, he did of the 
other (p); or, it may be alleged, generally, that he died 
of the said' several blows, so struck, or of the poisons so 
administered (9). The reason for requiring the means to 
be set out with such particularity, seems to have beeo, 
that the court might see that the wound was serious 
enough to occasion death. 

It must be averred, that the wound, or bruise, was 
mortal (r) ; and finally, the adequacy of the means to 
produce death must be further shewn, by a direct aver- 
ment, that the party died of the stroke, or poisoning, 
and this cannot be supplied by any implication or in- 
tendment whatsoever (s). 

In an indictment for burglary, it is unnecessary to 
state the particular means of breaking and entering; it 
is sufficient to allege generally, that the defendant broke 
and entered [t). 

In case of robbery from the person, it is not necessary 
to state the particular means by which th^ prosecutor 
was induced to yield up his property, or to stale any 
particular threats or violence, or even to allege, that 
he was put in fear; it may in all cases be alleged, 
generally, that the offence was done vioienter et contra 
voluntatem (u). 

In an indictment for simple larciny, it is unnecessary 
to set forth the particular means or contrivance {x) made 

(0) East. P. C. 342. (/) 1 Hale, 549. 

(p) Yoang'8case,4 Co. 40. (w) 1 Hale, 534. Post. 128. 

(9) Weston's case, Sins. 50. (jr) 1 Hale, 504. 2 Hale, 

(r) Lad's case. Leach, 1 1 2. 1 84. 
(*) Q Hale, 186. 1 Haw^ 
c. 23. s. 82,83. Kel. 125. ^ 
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use of to gain possesMon of tbe property , or to retnti^te n 
it( but the indictment alleges .fenftraUy» that the de- ^ 
fendant feloniously stole, took, and carried away tlie 
goods. 

In tbe description of inferior ii\jurief( to the person, ; 
•u^h as battery, it is unnecessary to state the particular i 
m^ans by which the bodily harm was effected; it seeais 
sufficient to aJlege, that the defendant did beat, strike, 
woundi &c. and to arer tbe damage thereby done '^' 
tbe person assaulted. & 

An indictment for a forcible entry, at common law,, 
must charge the defendants with having used sucba 
degree of force, as amounts to a breach of the peace [s). i 
Byt it is sufficient, in such an indictment, to aver, that r 
th^ defendants unlawfully, and foith a strong hand, 
entered the prosecutor's mill, &c» and expelled him from ^ 
the possession thereof (f)» 

JL Offences committed by fraudulent mea/i^. 

It seems to be an universal rule, that in the description 
of all crimes founded in fraud, the instrument, ormecutf of 
frfud, must be specified. 

And this is necessary, because every fraud is nqt an 
indictable offence ; thus, at common law, a man who ob- 
tains money by a mere naked lie, i-"* not criminally((tf), « 
though he may be civilly responsible; whether particular 
circumstances constitute an indictable fraud, is a question ^ 
of law; and therefore, according to a fundamental rule of' 
description in indictments, such circumstances must be 
set out, in order to shew that the facts amount to an in- 
difitable offence. Hence, an indictment for cheating, at 
common law, cannot be maintained, unless some specific 
false token be alleged to have been used (x). 

And under the stat. S3. H. 8. against obtaining money 

($) R. V. Wilson and others, (if) R. v. Lara, 6. T. R. 565. 
BT«R*357. (x)Ib.andl Haw.c.7Us. I. 

W lb. 
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^y^false tokens, it is necessary to speeify the particular 
tokens (.r), for the statute is confined to tokens and ^ 
letters,' in the name of a third person (y). ^ * 

So, under the statute against obtaining money by Msb ^ 
pvetences («), it is necessary to describe the fiilse pretences, 
bemuse some false pretences are not within the statute (a). ^ 

«6id, in all cases of forgery, it is necessary 4o< set out'the^^ 
forged instrument, that it may judicially appear, that the " 
crdtae of forgery has been committed, either as an offence ^ 
at common law, or under the definitioif of some pa^^ticiilar- * 
statute. 

Next, it is to be considered, how far it is necessary to 
particularize, in describing the means of effecting a 
fraud. And first, it may be observed, that if sbme means 
be specified, and by those the fraud could have been ' 
effected, no objection can be taken on the ground that 
the description is not sufficiently circumstantial. 

In the case of the King v. Young and other8,.the indicN 
ment [h) stated that the defendants did falsely pretend to 
one Thomas, that Young had made a bet of 500 guineas, 
with a colonel in the army, then at Bath, that one Lewii 
would, on the next day, run on theiiigh road, leadiilg 
from Gloucester to Bristol, ten miles in an hour; and, 
that Young and Mullins (c) went each £00 guineas in the 
bet, and Randal (d) the other 100 guineas; and, that under 
colour of having made the same bet, they obtained from 
Thomas 90 guineas, as a part of such pretended 'bet. 
It was objetted, upon writ of error, that the statement^ 
was too general, no person having been specified with "^ 
whom the wager was laid ; but the court held, fhstt thi^'^ 

(x) R. V. Mason, Leach, 548. case, Leach, 548. R. y. Muno,3 ^ 

(y) R.v. Pears, East. P. C, Str. 112?. Leach. 720. 3d cd. 
7 Mod. 316. 2 Str. 1 127. 2 T. (h) Leach, 568. 
H. 58L (e> One 4^ the defendants. 

(«) 30 G. 2. c. 24. •> (d) Another of iK^flcfend- ^ 

(a) 2 Barr. 1127* Mason's ants^ ^ 
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objection was answered by the record. That if the iri- 
dic tment did not inform the defendants what charge they 
were called upon to answer, the objection would be well 
founded, but, that it held out to them sufficient intelli- 
gence of the offence imputed to them; that the court 
could not intend that the coloneFs name was mentioned, 
and that the prosecutor could not state it with greater 
particularity than the defendants used. 

And this is very analagous to the offence of obtaining 
money by extortion, in an indictment for which» it has 
been holden to be sufficient to charge a bailiff*, with hav- 
ing extorted a particular sum of money, colore officii (e), 
without stating the particular threats or menaces; for, 
it was said he i>erhaps might claim it generally, as be- 
ing due to him as bailiff*, in which case, the taking 
coufd not have been otherwise expressed. 

It is not necessary expressly to aver that the tokens, 
or pretences, were false {/). In Terry's case, the indict- 
ment alleged, that he, by a false note, in the name of 
J. D4 obtained into his hands a wedge of silver, and it 
was holden to be good, though the token was not alleged 
to be false. So, in Airey's (g) case the indictment w^ 
bolden to be good, though it did not expressly allege that 
the pretences, were false; but, after setting them out, 
laverred, that by means of the said false pretences, the 
defendant unlawfully obtained from J. B. I6s. with in- 
tent to cheat the said J. B. and then negatived the truth 
of the pretences. The court held, that no technical 
form or order of words was necessary to express the of- 
fence; and, that it was sufficient, if, upon the whole, it 
appeared that the money had been obtained by means of 
the pretence set forth, and that such pretence was false. 

Where the fraud has been effected, or attempted to be 
effected, by means of a written instrument, it must, 

(e) Sid. 91.3 Haw. c. £5,8.57* {g) 2 East. R. 30. 
(/)Cro.Car.664. 



Fremdulent Meam.^^Fargefy. dl 

V 

without exception, be set out upon the record, in order 
that the court may be judicially informed of its criming 
nature; and the same principle extends to indictments 
for libels, and the sending of threatening letters (g). 

It will next be considered, what precision is requisite 
in setting forth written instruments, of this nature^ upon 
the face of the indictment. 

The allegations, in an indictment for forgery, naturally 
distribute themselves under the following heads. 

First. That the defendant did falsely make^ alter ^ ige. 

Secondly. The particular instrument set forth. 

Thirdly. With the intent to defraud another. 

First. It is sufficient to allege that the defendant forged 
and counterfeited, though it is usual to aver that he did 
falsely forge and counterfeit, for the adverb is sufficiently 
implied in the former words (A). In Elsworth's {i) case, 
the indictment stated that the said T. E. the said bill of 
exchange did feloniously alter, and cause to be altered, 
by falsely making, forging* and adding a cyher O, to 
the letter and figure 8/. in the said bill, and also by 
falsely making, forging, and adding the letter y to the 
word eight, in the bill mentioned, whereby, &c. The 
second count alleged, that certain persons unknown 
altered the bill, and charged the defendant with ut- 
tering and publishing the bill, as true, knowing it to be 
forged. The words of the statute, on which the indict- 
ment was founded, (2 G. 2. c* 95. s. 1.) are, " If any person 
BhM falsely make,forge, or counterfeit^^ It was objected, 
in arrest of judgment, that the indictment merely charged 
that certain persons unknown, did alter, by falsely making^ 
ifc. and did not charge, in the words of the act, that they 
falsely made, forged, S^.; and that the word alter, was 

\g) R. V. Lloyd, East. P. C. (i) Coram Willes, York, 
4 122. Leach, 7^0. 696. 3d ed. Lent Ass. 1 780. East. P.C. 986. 
{A)Sty.l2.2Lev.221. lStr.19. 
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not used in the 6tati|te. But the judges held, th^ the 
indictment was good, and that there was no difference in 
substance, or in the nature of the charge, whether the 
indictment were for feloniously altering, by falsely making 
and forging, or for feloniously making and forging, by^ 
falsely altering. In the case of the King v. Bigg (&), the 
indictment alleged, that the defendant feloniously erased 
an indorsement from a bank note; the jury found that 
the defendant had expunged the inscription, by means 
of some unknown liquor, and the judges held that the 
prisoner was guilty (/). • ^ 

In consideration of law, every alteration of an instru* 
ment amounts to a forgery of the whole* 

In Dawson's case, it was holden, by ten judges^ tha^ 
the alteration of the figure 3, in a bank note, to 5, was 
a forging of a bank note (m). 

« And, an indictment [n) for making, forging, and coun«« 
terfeiting a bilfr of exchange, under the st. 7 6« 9. c. €9* 
was holden to be supported by proof, that the defendani: 
bad altered a bill of exchange for the payment of 10/. 
into 50/. both in words and figures. It was objected, 
that the defendant ought to have been charged with 
altering the genuine bill, sino^ the stat 7 G. 9; c. 8% 
mak^s it a distinct offence to alter-; bui tbe judgei^ 
on th^ autbority pf Dawson's case, hald thajb tbe conn 
viqtipn wa^ proper^ and that Qvecy. alteration of a true* 
instrument, for such a purpose, made it, when alteredi 
a forgfcry of the whole instrument*^ ' c - * 

^{k) SpJWinn, Aid. on condition of transpprtliijf^ 

'^(?) Themo/orff^ were of this hfmselr. Str. 19,' 

opinion^ but the catfe involved (m) East. P. C '978. . 

maiiy other points, ana the pn- (n) Teague s case, . cofora^ 

Idne'r wiis aftirwards pardoned', Le Blanch Hereford Ass. ISO^.*" 



'J » 



East. P. C. 979. . 
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' But, in cases where a genuine note, or instrument, has 
been altered, it is usual to allege the alteration in one 
count of the indictment. 

It is not sufficient to aver, that the defendant forged, or 
caused to be forged, for it is not certain and positive (o). 

Secondly. The particular instrument set forth. 

Herein may be considered, 

1. In what manner it should be set forth, 

S. Hotr it should be shewn to be the iastrument^ (sup- 
posing it to be genuine,) the forging of which is prohibited^ 

1. The instrument set forth may be prefaced by the words, 
" to the tenor following^' or *Hn these words^* ov"asfollows^** 
or" in the words and figures following :^^ for,'though the 
setting out an instrument by the tenor (p)^ which imports 
ft true copy, is the moKst technical mode, yet it has been' 
holden that the words '*as follows** are equivalent to the 
words ''^according to the tenor following," or'*in the words 
and figurefilf foUov»ing,*'^Rnd that, if under such an allega-^ 
lion,the prosecutor fail in proving the instrument, verba*^ 
Urn, as laid, tfaie variance will be fatal (q). ' And unless^ 
tlte indictment profesSi by these, or srimitar expressioni;^ 
Hiiset out a copy of the instrument in words and figures^ 
iiwill be vicious(r). A n accurate!*) copy of the instrUKtteiyt, 
in words and figures (f), must then be set forth, to enable 
the court to see that it is one of those instruments, the; 
ialse making of which the law considers to be a forgery (tt) ? 

(o) 1 Salk. 342.5 Mod. Xd7. (s) Hanter*^ .case, hef^f 

Holt. R. 345. 721. Mason's case. Leach, 548. 

(p) R. V. Drake. 3 Salk. (/) R. v. Powell,, L^ch,^0.' 

«24. Holt. R. 347. 349. 350. East. P. C. 976- Hart> case, 

425. 1 1 Mod. 95. ^ Leach, 172. 

(q) R. V. Powell, Leach, 90. (u) Lypn*s case, Leac|i, 696*. 

2 Bl. Rep. 787. fast. P. C Mason's case. East. P. .C. 975. 

976. ^ , Gilchrist's case, Leach, 7^9> 

(r) Lyon's case, Leach, 696. 
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a reason, which applies with equal force to indictmeots 
for libels and threatening letters {x). 

In setting forth the tenor of an instruinenty a mere 
variance of a letter will not vitiate the indictment, pro- 
vided the sense be not altered by changing the word mis* 
spelt^ into another of a different meaning. Thus {y)^ 
in an indictment, for forging a bill of exchange, the tenor 
was "value received;'' the bill proved in evidence, was for 
value reicevd^ and the judges (2), upon the reserved 
question, were of opinion that the variance was not fatal, 
since it did not change the word into another. So, in an 
indictment for (a) perjury, it was assigned for perjury, 
that the defendant had sworn that he undertood and be-* 
lieved, in the affidavit he swore that he understood and 
believed. Upon a motion for a new trial. Lord Mansfield, 
C. J. said, we have looked into all the cases 00 this sub* 
ject, some of which go to a great length of nicety indeed, 
particularly the case in Hutton, where the word indicari 
was written for indictari; but that case is shaken by the 
doctrine laid down in Hawkins. The true distinctioji 
seems to be taken in the Queen v. Drake (6), that where 
the omission, or addition of a letter, does not change the 
word, so as to make it another word, the variance is not 
material (c). 

In Elizabeth Dunn's case, the indictment charged the 
defendant with forging a promissory note, the tenor of 
which is as follows, and then set out the note, including 
(he attestation, "witness, John Whettal,*' and also the 

(x) R. V. Lloyd, East. P. C. (a) R. v. Beech, Leach, 1'58. 

976. 2 Haw. c. 46. 8 . 190. 

(y) R. V. Hart, Leach, 172. (6) Salk. 660. 

(z) De Grey, C. J. and Wil- (c) R. v. Beech, Leach, 158. 

'l«s. Justice^ were absent. East. See Salk. 660. R. v. Bear, 

P. C. 9.78. Carth. 408, Holt, R. 350: 
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•words, " Mary Wallace^ her markJ* The fact was, that 
the attestation, and the subsequent words, had been added 
after the defendant bad affixed her mark ; and the recorder 
doubted, whether the indictment had been proved, since 
the note forged by her, differed from the tenor set out. 
But Mr. Baron Perrot and Mr. J. Aston were of opinion, 
that the indictment, in this respect, was well proved (d). 

Whether it be necessary to set out the whole of the 
forged writing. 

In the short report of Smith's case, in the first volume 
of Salkeld (e), it is stated, that the defendant was indicted 
for forging a deed of assignment of a lease, signed with 
the mark of one Goddard, cujus tenor sequitur, but sets 
not down the mark as in the assignment; it was objected, 
that without the mark it could be no forgery, and 
the objection was over-ruled. But this is a very loose 
report of the case, which appears to be the same with 
that reported in the third volume of Salkeld, and by 
Lord Raymond, under the title of the Queen v. God* 
iard (/), according to which the defendant was in- 
dicted for forging an assignment of a lease, and the tenor 
was set out; at the bottom of the assignment was the 
mark of the assignor, but no mark appeared on the postea; 



(d) Leach, 68. East. P. C. 
96 1 . The defendant directed 
the name, Mary Wallace, to 
be affixed to the mark which 
•he had made, and was present 
when the name and attestation 
were added. In this case, the 
question aros« ,whether to make 
a mark, in the name of another 
person, with intent to defraud 
that person, is forgery ; and 



nine of the judges were of opi* 
nion, that it was, but Mr. J. 
Aston differed from them, and 
orii that account, the defendant 
was recommended to mercy. 
Leach, 68. 

{e) Salk. 342. Pasch. 2 Ann. 

(/) In 3 Salk. 171. Trin. 
2 Ann,. R. v» Goddard et al. 
Ld. Ray. 920. R. v. Gdddardl 
and Carlton. *' 



liid the whole court held» that Bince, by tl\p statute of 
frauds, an assignment must be signed, the wanjt of tt^e 
IHirk of the defendant {g) upon the postea, was a f^X^l 
^fect, but as another indictment had beeu found ^g9if^^t 
the defendant, the court gave no judgment, but ruled tha( 
the defendant should plead to the signing (A). But Lord 
Holt held', that if the indictment had been for forging a 
deed (i) of assignment, and the deed bad been set forthg^ 
without any mark or signing, that might have been good^^ 
because signing is not necessary to a deed; for informer 
times they were sealed only, and not signed (Jc). And it 
•eems, in all cases, to be sufficient to set out that part of 
a written document, which comprehends the particuiat 
instrument forged, though connected with other matter* 
Thus, in an indictment for publishing a for|;ed receipt 
for money, the receipt alone was set fourth* •# followt* 
^18th March, 1733, received the contents abov^ b^.o}e». 
Stephen Withers;" and, upon its appearing in fividencei^ 
that the above was forged at the bottom oi % certain m:^ 
count, it was objected, that the account itaelf tboMid havf 
been set forth, for otherwise, it would not appeal: that it 
w:as a receipt for money, Bujt all the ju^gea b^ld t^t 
indictment to be sufiicient; for it was laid tpinia foi|;ed 
receipt for money, under the band of S, W. for 1/, 4^. and 
the bill itself was only evidence to make <Hlt that, 
charge (/). . , * 

. (f ) This imist be a mistake (t) Mr* Easf, in hif Pleai^ ff 

in the report, 3 Salk. 171. the the Cruwn, p. 9(76. ci^es, Salk. 

defendant, could not have 349. and questions this point* 

ferged his own nark. {k) Salk. 349. Pasck, 9 AiNM 

(i) Tbia alto seems to be a (/) R. v. Te6tick,lEttsl»li#^ 

mistake, IW*«ne«^ M^teCtneat'* East. P. C. 9S«* 

the defettdMrt bad b<at coti- - . t ' • 

vieted ot) (he fdiaii^ thdkt- ^ % 
ment. 



• 

2. 'How ike forged instrument should be shewn to be ^ 
Aekind pr^iUted. 

It matt infariably be shewn on the face of the indicti' 
ment, by proper avermeDta, that the instrument forged/ 
i| of the particular kind prohibited by the statute upon 
which the indictment is founded. 

A forged instrument cannot in strictness be called by 
the name of the real instrument which it assumes to be t 
an instrument, purporting to be a bond or writing obli- 
gatory, is not such, for no one is bound by it ; and a* 
forged writing, purporting to be a will, ought not in* 
strictness to be called a will^ior it is not so in any sense; 
and can have no legal operation whatsoever. 

But many statutes describing the offence of forgery, 
use the words, •' and if any person shall forge any will^ 
or bond (»•), or writing obligatory ^ &c.*' ; and, therefore, it 
may be averred in the indictment, that the defendant 
fisrged the witt (n), bond, or writing obligatory (o). But^ 
it is fn all talies proper, and seemingly more correct, to* 
a^er, that the defendant forged and counterfeited a cer- 
tain paper Wrtfliig, purporting to be the last will (or other 
iiliitrument whose forgery is penal.) In the case of the 
Kfin^ V. ^BircH and Martin it was so averred, and the 
jddg^s held, that though the statute uses the words;' 
"^hall forge a will," it was sufficient to lay it either' 
way (/>)• And, therefore, in general, if it can be col- 
lected from the forged writing itself, that it assumes to 
Wf aliond, &c. it may oe averred in the indictiiferit, Either 
that the defendant forged a certain bond, or that he forged 
a certain writing purporting to be a bontJ. 'Thus, in 

(m) 2e G. 2. 0* S6. ^ (o) DttfiMtU' .caa^ .|iast«j 

(ti) R. V. Birch and Martin, P. C.^ 9S5*' • < m > • '; 

L<rach, 92. East. P. C. 980. (p) Lea^SI^. EaO. F. C. 

980. 2 Bl. R. 790. 'i 
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'Taylor's (9) case, the defendant was charged with forg- 
ing a receipt for the sum of SO/, as iollowethy ** Reed. 
R. Wilson/' And in Testick's case (r), the tenor set out 
was, " Received the contents ^bove by me, William Wi- 
thers*' , and this was holden to be properly described as 
a receipt For in each of these cases the very terms of 
the forged writing shewed, that it assumed to be a re- 
ceipt. 

The purport (s) of a writing is tliat which appears on 
the face of that writing; if, therefore, the forged writing 
assumes in terms to be a will, bond, or receipt, it may be 
described as purporting to be a will, bond, or receipt. 
But in alleging the purport of a forged writing, great cau- 
tion is necessary ; for unless it can be collected plainly 
from the terms of the writing set forth, that it is in form 
and assumes to be that particular instrument, which, ac- 
cording to the allegation, it purports to be, the indictment 
will be vicious. Thus in William Jones's (t) case, the in- 
dictment alleged, " purporting to be a bank note," the 
writing set forth was as follows : " No. F. 946w — I promise 
to pay John Wilson, esquire, or bearer, ten pounds, Lon- 
don, March 4th, 1776. For self and Company of my bank 
in England. Entered, T. Jones." And the court were of 
opinion, that the paper writing did not />//rpor£ to be a 
bank Aoie, and therefore that the indictment was repug- 
nant; ' So an indictment for forging a bill of exchange, 
as purporting to be directed to John King by the.name 
and addition of John iZing, esq. was for-the same reason 
holden to be vicious (u). The same was holden of an in- 

(9) Leach, 255. East. P, C. (/} Leach, 943. Eiist* P. C. 
977. 833. Doug^ 302, 

(r) 1 East 9 180. («) R.v. Jer^oiiabReadiDg* 

{s) Lcacb, 757. Leach, 672. 



Frawdnlent Means.-^Forgerjf. 99 

dictm^nt, i;irbicb described the subscription C. Olier as 
purporting to be the name of Christopher Olier {x). 

And in Gilchrist's {y) case, tbe indictment charged the 
defendant with forging a paper writing, &c. purporting 
^ hare been signed bjr Thos. Exon» clerk, and to be di- 
reeted to George Lord Kinnaird, Wm. Moreland, and 
Thos. Hammersley, of, &c. bankers and partners, by the 
name and description of Messrs. Rawson, Moreland and 
Hammersley; the tenor of the bill was then set out as 
follows, *' Messrs. Rawson^ Moreland, and Hammersley, 
please to pay, &c. (signed) T. Exon." ; and the indict- 
ment was by the ten judges present at the conference, 
holdM to be repugnant and defective, for it could not 
purport to be directed to Lord Kinnaird, since bis name 
did not appear upon the bill. 

And with respect to the word purport, it is to be ob- 
served generally, that its use is to shew that tbe forged 
writing falls within the prohibited description; and, 
therefore, no other dcscriptioni should be given under 
the word potport, except of the particular nature of the 
forged writing, as that it puiports to be a bond, a bill of 
exchange, a bank note, or the like. Any further descrip- 
tion is biprhly objectionable; since it is unnecessary, and 
exposes t\\^ record to great danger from variance (»). 

And the same objection applies to giving any other de- 
gcription of the written instrument, (whose tenoi* is after- 
wards seft forth,) beyond that of its general nature. 

(x) R. V. Reeves, Leach, does not appear what the ulli- 

933. The objection was at first mate opinion was. 
overrated by Heath and Law- (y) Leach, 753. East. P. C. 

rence, Js. and Thomson, B. 98^^* 

who thought there was a shade [z) See Mr. Justice BuHer'g 

of difference between this case observations, K. v. Gilchrist, 

and that of Gilchrist; and it Leach, 7 •^')* 

H 2 
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The defendant was indicted. for forging and uttering 4 
bill of exchange, requiring, &c. and signed by Henny 
Hutchinson^ for, &c» Upon the trial, the prosecutor 
proved, that the signature Henry Hutchinson was forged ; 
it was then .objected, that the indictment averring it tp 
have been signed by him, was disproved; and so the 
judges held upon reference to them after conviction (a}« 
And an indictment will be defective, if it allege, after 
describing the forced writing, '* by which A. is bound 
to B.;'* for since it is a forgery. A* could not be bound 
by it (b). 

An indictment charged the defendant with forging a 
bond and loriting obligatory. The statute, upou which it 
was founded, mentions bond and also writing obligatory. 
The instrument set forth purported to be a bond, but the 
jtidges held, that it was properly described (c). 

In Bigg's case, the prisoner was charged with erasing 
an indorsement (d) on a bank note : it turned out in evi- 
dence, that the inscription charged to have been erased, 
had been written, according to the custom of the bank, 
upon the inside and face of the bWl. The jury found spe- 
cially, that an inscription so written was commonly called 
an indorsement^ and a majority of the judges held, that 
the description v^ras correct. 

Where the instrument is not apparently within the. de- 
scription of the act, it must be brought within it by pro- 
per averments, otherwise the indictment will be defective. 

In Hunter's case («), the indictment set forth a x^y 
bill with a certain indorsement upon it, and then alleged, 
that the defendant did forge a certain receipt for money, 
to wit, for the sum of ^5/. contained in the said navy bill, 

(a) East. P. C. 985. events, semble, the sabsequent 

(b) Bac. Ab. tit. Ind. 556. description would be but sur** 

(c) R. V. Duunett, East, P. plusage. 

C. 985. For a bond is a writ- [d) 3 P. Wms. Str. 
iog obhgatory, and at all (e) Leach, 711. 
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Ih follows, that ift to 6ay» '* Wm* Th^mtoft and Wm. 
Hunttr^ In evidence it Appeared, that a bare' signature 
written upon a navy bill, operated aa a receipt Ttie priw 
8oner was convicted, but the judges were of opinion, that 
the indictment v^as insufficient ; for although it avers, 
that the prisoner forged a certain receipt for money, there 
is nothing stated to shew, that the instrument, which 
does on the face of it import to be a receipt, t^ in facta 
receipt^ or was intended to be a receipt, or could operate 
as a receipt That it is not enough to call the signature of 
these two names a receipt, for they do not, standing by 
themselves, import to be a receipt; and, therefore, the 
indictment' should have averred, that the said names, 
Wm. Thornton and Wm. Hunter, written on the said 
^aper, imported and signified, t|^at the said Wra* Thorn- 
ton and Wm. Hunter had received the sum of Sd/. men- 
tioned in the said paper writing.! '• 

For the same reason, an indicttticnt' for forging a deed 
)9iustaver that it was sealed {/). 

And further it has been holden, that if the instrument, 
as stated with proper averments upon the record, be such 
as if genuine would be illegal, the indictment will be'vi* 
ciousand iiieffbctual;^ and therefore, in the case oF tiie 
King V. Mofiatt (g), for forging a bill of exchange tbrtbe 
payment of tbfee guineas, without specifying the payee's 
place of abode, the judges were of opinion, that the for* 
g^fy did not am6tint to' a capital offence, s'mce, by the 
sfetutes 15 G. 5. c, 51. and 17 G. 3. c. 30. (A) the bill of 
'Exchange, if re^l, would not have been valid. 

'And in Smithes case (i) ibov^ uMuded to, the co^irt were 
<jf^ opinion, th\it' aft indictui-til for forging an nssit^n- 



4 .. -I '♦. 



,,.(^) 3^^<fJ>. .3^8, 3 Ins. (A) Marie perpetual h\ '2? 
lC<). Smith's case.'s Salk. 171. Q- 3. c. l(i. 

ig) L^ch,.,4a3. -^ [i] 3 Salk. 371. 
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* 

nieiit would be vicious, unless it shewed that the assign- 
ment was signed. The distinction seems to be this, 
where the instrument appears to be valid, an indictmenj^ 
maybe maintained, although from some collateral defect, 
that instrument, if genuine, could never legally have 
been put in are; otherwise, where the defect is ap- 
parent on the face of the instrument. Hence an indict* 
ment has been holden to be maintainable for forging a 
conveyance, though the estate was described by the 
wrong name (A:) ; for forging a protection in the name of 
one as a member of parliament, who was not so (/); for 
forging and publishing a writing as the last will of 
a person still living (m); for forging an order for the 
payment of a seaman's prize money, though in fact the 
seaman was, at the time when the note bore date, in 9 
situation which rendered the order invalid under the stat. 
(n) 32 G. 3. c. 34. s. 9. 

And to go one step further, it has been frequently de- 
cided (0), that an indictment is maintainable for forging' 
an instrument upon paper, &c. without a stamp, even^ 
though a stamp could not afterwards be legally impressed, ^ 
on the ground that the revenue laws do not make any a1w^ 
teration in the offence of forgery. And this seems to be 
a mean class of cases between those where the defect' it 
altogether collateral to the instrument, and does not ap-^ 
pear on the face of it, and those where the defect exists 
in the very form and structure of the instrument; ad 
where an assignment of a lease is forged without a srg- 

(k) Japhet Crooke's case, 11 7- Cogairs cas>e, 2 Leach, 

Sir. 901. Fitzg. 57. Master- 503. 

man*8 notes. (n) R. v. M'lntoshi East. 

(/) R. V. Deakins, 1 Sid. 1 42. P. C. 965. 

(»f) R. V. Murphy, 10 St. (0) Hawkeswood's case, 

Tr. 183. R.V.Sterling, Leach, Leach, 295. East. P. C. 955. 

Morton's case. East. P, C. 955. 
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naturd, or a hill of exchange for three guineas, without 
specifying the payee's place of abode. For an instru- 
nient wanting a proper stamp, is apparently and obviously 
defective; but still tb^ defect does^not exist in the form 
and con8tru(;tion o( the instrument. It is not necessary, 
here to consider, how farf in order to support (he allega- 
tion of forgery, the writing set out must agree, in form, 
with the kind of instrument which it is^ described to be; 
but it may hi) observed, generally^ that, aftersetting forth 
the instrument^ and shewing by proper averments that it 
is- within the defuiition on which the indictment is 
founded, it is unnecessary to shew th^t it was . 
stamped [q) ; or \o set forth any collateral circumstancci^ . 
which might be necessary, in order to give the instrumcu^' ,. 
(supposing it to be genuine) a legal operation. .^ ' 

Thirdly. With the intent io defraud another. 
In indictments for forgery it is also necessary to. al- 
lege, that the act was done with intent. to defraud a par- 
ticular person or body; the averment of intention pro- 
perly belongs to another divisio(\ of the subject; bat it 
may be observed here, that it is sufficient to allege U'. 
general intention to ilefraud a particular persoiu ichick^ 
iiUention must be proved as laid ( /:)}« 

rBiit it is not essential, either in indictments for ph-. 
taining money under false pretences, or in case of forgery 
after setting out the false pretences or forged writing, to 
aver the particular means hy which the false pretencesi^, 
were made available in tbe one case, or .how the .forged,, 
writing was to be made tbe instrument of fraud in the 
other. 

Thus, in the case of R. y. Young (9), above referred to, 
after stating the false pretence; namely, a wager, wh'ich 
was pretended to have been betted upon a foot-race, the 

(0) K. V. Morton, East. P. Elsworth's case. East. P. C\ 
C. 955. 986. and see East. P. C. 9B$. 

(p) Powell's case. Leach, 90. [q) 3 T. R. 176. 
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Itrtli^ttrferit aveYs that ttie defendant, undiir coloarariH 
'pretence of 'having made the bet, obtained from* thle 
prosecutor the'aum of 90 guineas, as a part of satrh \ne* 
tended betVwith intent tocBfeat and defraud him there- 
'of,' without stating by what particular Inducertfent they 
obtained the- money. And in case*of forgery, ^t-wsufff- 
cient to aver generally, that the defend^ft iwtewled to 
defraud a particular person, without shewing hbw tipon 
the record (^). 

^ Of stating the means and manner in an indictment for 
perjury^ 

It was formerly the practice to set out the whole of 
the circumstances in an indictment for perjury, tritfa 
great prolixity. In Coke's Entries (r), a'n information 
under the statute first sets out the statute itself, next 'the 
pleading in an action of ejectment, the issue joined, 
the proceedings upon the trial, the evidence given pre^ 
vious to that on which the perjury is assigned, theevi- 
d^neeion which the information is founded, and th^ as- 
signment of perjury npon that evidence. But in later 
times this unnecessary and dangerous minuteness of 
^detail has been much abridged, ami principally by an 
excellent statute passed in the reign of George the' Secotid, 
'wbichW was made in order to remove difficulties attend- 
ing prosecutions for perjury, and which enacts, that *^ in 
every indictment or information to be proscfeuted aguirist 
• fcny person for wilful and corrupt perjury, it^hall be siif- 
ficient to set forth the ftubstaheeof tfte-oflPence charged 
upon ' the defendant, and by what court ^ before whom 
the oath was taken, averring sbch couit to have compe- 
tent authority to administer the same, together with the 
proper averment or averments to falsify the matter or 

{q) Poiveirs case, Leach, (f) Co. Eiit. Inform. 367, 
90. East. P. C. 989. Els- See also Co. Bnt 165, 166, 
worth's case. ($) 33 G,^,c,\\, 
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mattera whesein the perjury or perjuries is or are assigned, 
:witliout setting forth the bill, answer, information, in- 
,dictnient» declaration^ or any part of any record or pro- 
ceeding, either in law or equity, other than as aforesaid, 
and without setting forth the commission or authority of 
the court, or person or persons before whom the perjury 
was committed." 

It has frequently been regretted by the jttdges(/), that 
prosecutors do not avail themselves of this teneficial 
law, from inattention to which, . danger is • too fre* 
quently incurred, by the introductioi) of circumstances 
lapoo the record, which the statute baa declared to be 
superfluous. 

Tho indictment ought to shew, 

1. That a cause, campiaint, peUtien^ &c. is depending, 

9. Before a court of competent JurisdicHon. 

5. Tha.t the matter swora to was material. 
. And further, 

4» The substance of the matter sworn must be set out* 
' . 5. And perjury must be assigned upon it. 

h It is sufficient, under the act, to allege,, generally, 
that there was a certain cause depending, and that it 
qame.on.to be tried indue form of law (u). So where 
a person is indicted for perjury committ^ upon the trial 
.of' a prisoner for murder, it is sufficient to allege, that 
A. B« was in due form of law tried upon a certain in- 
dictment then and there depending against him for tjhe 
murder of C. D. &c. and that the defendant committed 
the penury upon that trial {x)» or that a certain complaiiit 
was made. Sec to one E* F. then being lord chancellor of 
Great Britain {y}. 

(I) 5 T. R. 317. W 5 T. R. 520. 

(u) Per BuUer, J. R. r. , (yj R. v. Aylett, 1 T, R. 63. 
Dowlin, 5 T. R. 320. 
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And it is unnecessary in any case to set out any part of 
the indictment, declaration, plea, &c. or the issue to be 
tried at the time when the perjury is alleged to have 
been committed (z). 

% Before a court, Sfc. of competent jurisdiction. 

The statute S3 G. 2. c. 11. expressly directs that it 
shall be sufficient to state by what court or before whom 
the oath was taken, averring such court or person or 
persons to have competent adithority to administer the 
same, without setting forth the commission or authority 
of the court or person or persons. 

And therefore to set out the authority of the court 
would be highly improper, for if the indictment profess 
to set it out and fail, the defect will be fatal (a). 

It is suGScient to say, ** he the said A. B., &c tb«n 
Itnd there having competent power and authority to ad- 
minister, &c (6). 

In the case of the King v. Alford (c), tbe defendant 
was indicted for perjury in the course of a cause tried at 
the assizes^ 

The caption of the indictment mentioned the names of 
both the justices named in the commission, but the de- 
fendant was alleged to have been sworn before one only. 
Baron Eyre doubted whetlter it should not have been at** 
leged that the oath was taken before both the justices 
mentioned in the commission. It was also doubted whether 
there was not a variance, since the nisi prius record stated, 
in the usual form, that the trial was before the justices. 
But the judges were unanimously of opinion^ that the 
conviction was proper. 

(z) R. V. Dowlin, 5 T. R. {b) R. v. Jole, Trcm. P. C\ 
3^2(y. and uader the express 139* 
provision of the statute. (c) Leach, 179» 

{a) Per Lord Kenyou, C. J. 
B. V. Dowlin, 5 T. R. 317. 
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3. Thai the matter sworn to was material. 
Although it is no longer necessary to set out the pro« 
ceedings at length, but suiBcient to set forth the substance 
of the oflence, it is necessary to shew that the point 
falsely sworn to, was material to the question depend- 
ing (d); foi* if it were irrevelant, though false, no indict- 
ment can be founded upon it (e). And therefore in the case 
. of the King v. M'Keron, the indictment was hoiden to be 
vrciouSy for the want of an averment that the question 
was material (/)• But it seems to be suSicient to aver, 
that it then and there became and was a material ques- 
tion upon the trial of the said cause, whether, &c« with- 
out shewii^ what issue was joined, or any other previous 
circumstances or evidence in the cause (g). And in 
stating the question, which is averred to be material, it 
seems proper to mention those circumstances which 
must afterwards be connected with the terms of the de- 
fendant's oath, in order to assign perjury upon that mean- 
ing (A). Tbus it may be stated, that it then and there 
became and was a material question, whether A. B, was 
at N. in the county of D. at such a time ; and then, after 
setting forth the oath of the defendant, that A. B. was at 
N. meaning the said N. in the county of D.; it may be 
assigned, for perjury, that the said x\. B. was not at N. 
in the county of D. at the time specified (i). 

But where such facts and circumstances are set out, 
as shew plainly that the question was material to the 

(c/) Per Lord Afaosfield, R. fore the judges, on the point 

T. Aylett, I T. R. 64. R. reserved. 5T. R. 318. 

▼. M'Kerou, 5T. R. 318. {g) 5 T. R. 318. 

{e] R. V. Griepe, Ld. Ray. (A) R. v. Aylett, 1 T. R, 

Z56. 64. ob]. 2. 

if) Coram Buller, J. Lan- (i) See below, and Ld. Ray. 

caster. Lent Ass. 1792. and be- 256. 
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is8ii€» the express averment does not appear to be ne^ 
cessary, and is rarely to be found in tbe older prece^ 
dents, where the facts are described at length (A;). And 
therefore the averment may be omitted, where the per* 
jury is assigned upon an affidavit on a question befoi^ 
the court, where the materiality appears from setting 
forth the contents of all the affidavits relating to the 
subject upon the record (/)• 

4. The substance of the maiter sworn must be set forth; 

It must be alleged that the defendant was upon oatb; 
and for this purpose it is sufficient to aver, generally^ 
that he was duly sworn to speak the truth, of and con- 
cerning, &c.; and if it be averred that he was sworn 
upon the gospels, and it turn out that he was sworn in 
some other manner, according to a particular custom, 
and not upon the gospels, the variance would befata^ (m), 
though it would be no variance if he were sworn both 
ways (ft). 

In setting forth the matter sworn, it is not essential to 
profess the same particularity as is necessary in indict- 
ments for forgery and libel, -which must assume to set 
out an exact copy. But it seems sufficient to say, that 
the defendant, upon the trial of the said cause, &c; did 
falsely say, depose, and swear, that. Sec or to the effect 
following, that, &c« (o) ; or wheare tbeevidenee is given be- 
fore a jury or a magistrate oretenus'^ toraver thatdie de- 
fendant falsely, maliciously, wilfuUy^ and cbraipt)y«aid; 
deposed, and swore, that, &c. (p). Where the pejjjury is 
assigned upon an affidavit, it is usual to allege, deposedaod 

'• •• • • - . :i ' 

(k) See the Entries in Tr^- (m) R. v. M*Carther, Peake, 

mainet P. C 13^, &c, jmd 15^*, . .. . i 

Co. Ent. 166, 367- E. ¥• (») Jb, . / >. u 

CroBsiey, 7 T. R. 315*. (o) See the Ind.^ in R. y. 

(/) R. V. Crossley, 7 T. Rr Aylett, 1 T. Rm^'4.; ., ,, ' 

315. (P) TrejD. P^ C. 13^).; l|j. 



swore in writing as follows: that is to 6ay(9), &c. or falsely 
and corruptly said, swore, and deposed, that (r), &c. and 
then the affidavit must be correctly set out, and a variance 
which altered the sense would be fatal {$). But in some 
of the older precedents, both the interrogatories and the 
answers on which the perjury is assigned, are set out in 
English (t)* 

It frequently is necessary, with a view to the subee* 
quent assignment of perjury upon the defendant's state- 
ment, to point the defendant's meaning, (when itjstoo 
generally expressed), to (particular facts and circum- 
stances; this is to be effected by means, of an inHttendo, 
which may be defined to be. 

An averment which explains the defendant's mean^ 
ing(a<), by reference to antecedent matter (j*). It signifies 
no more than the words "irf est scilicet,'' or " meaning,*' 
as explanatory of a subject matter sufficiently expi^essed 
before, as such a one, meaning A. B. or such a subjeeti 
meaning the subject in question {y). 

And, since this is the proper office of an innuendo, if it 
go beyond it, and materially enlarge the sense of the worda 
which it is intendied to explain, by introducing new mat* 
ter, it will vitiate the indictocient or declaration in which 
it is used. Thus, the words, he has burnt my barn, can* 
not, by the mere aid of an innuendo, be extended to mean 
** bis barn full of corn," for that is not an explanation of 
what was said before, but an addition to it {z). 

iq) R. V. Jole, Trem. P, C. [u) Velv. 21.1 Cro. 378. 

139- (^) H* V. AldertOD, 89tyi 

(r) R. V. Stone, Trem. P. C. 280. R. v. Matthews, 9 St. 

148. Tr.5?. €dwp.672. 4Co. I7. 

(f) R. T. Beech, Leach, 2Salk. 515. 1 Ld. Ray. 255. 

158. May's case. Leach, and Sauiid. 243. 

supra, p. 94. Q/) Per De Grey, C. J! 

(I) R. v.* Brookes, Trem. Cbwp. 683. 

P. C. 155. R. v.lSoutherton, [z) lb. and 4 Co. 17. '- 
lb. 155. lb. 162. 
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In Griepes's case (jf ), it appeared that Mr. Stn>de| upM 
the trial of a replevin cause, proved the execution 
of certain indentures of lease and release^ bearing date 
thelatti and l6thof July, 1681, at Albermarle-liouse, in 
tb*^ parish of St, Martin in the Fields, Westminster. 
Griepe was a witness upon this trial, and the information, 
charging him with perjury, alleged to have been com- 
mitted on that occasion, averred, that he swore that 
Mr. Strode, meaning the Said witness, was convnorant all 
the middle of the month of July, innuendo of the year 
1()81, at Newnham, innuendo, Newnham in the county of 
Devon; and assigned, by way of breach, that the said 
E. Strode was not at Newnham, in the said month of 
July. The defendant was convicted, and upon motion 
in arrest of judgment, the judges, after giving the case 
great attention, delivered their opinions very fully. 
Lord Holt, C. J. ditTered from his brethren in some re- 
spects, but upon these points they all agreed, 1. that the 
information would be vicious without an innuendo (z); 
Sdly, that the innuendo was ill, because it introduced new 
matter; and they all held, that an innuendo could not 
supply a previous defect in certainty ; for an innuendo 
signifies nothing, unless there be some matter of fact pre* 
cedent to which it may refer. 

And it seems that the information in this case ought 
to have alleged, in the first place, that the question was, 
whether Mr. Strode was at Newnham, in Devonshire, 



(y) Lord Ray. 256. 

(2) Rokeby, Turton, and 
Eyre, Js. ; because, without 
shewing wht^re Newnham wa», 
it would not appear that the 
matter sworu was niaterial to 
the issue. Lord Holt, C. J. 
considered the question to be 
iKatcrial tu the issui.*, v\ liereso- 



ever Newnham was, but since, 

without an innuendo, it was 

}» 

uncertain where Newnham 
was, it could not be in- 
tended to be in any county ; 
and therefore, without an in- 
nuendo, he conceived that the 
breach assigned was ill for 
uncertainty. 
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nt a tioie speci6ed ; and then the subsequent averment, 
that tlie defendant swore that Mr. Strode was at Newn- 
haniy innuendo Newoham in Devonshire at that time, 
would havis been proper (a). 

Where however the new matter thus introduced is su- 
perfluous, the sense being complete without it, the innu- 
endo may be rejected as surplusage. As in the case of 
Roberts v. Cambden (6), where the words " attorney-ge- 
neraV were alleged to mean the attorney-general for the 
county palatine of Chester. So in Aylett's case (c) the 
indictment alleged, that the defendant did depose and 
swear, of and concerning the said complaint, to the ef- 
fect following, to wit, that he the said E. Aylctt was 
arrested on the steps of his own door, and before he 
had been within the door of his house; innuendo, that he 
was arrested upon the steps of the outer door of the said 
house, and before he the said E. A. had been within the 
door of his said house. It was objected, that the innu- 
endo introduced a new idea not warranted by the intro- 
ductory matter, viz. the outer door of his house ; but the 
objection was not allowed, because the innuendo was un- 
necessary. And the same rule applies where the innu- 
endo is insensible or repugnant (c?). 

But if any use be made of the innuendo^ it cannot be 
rejected as surplusage (e) ; nor can the defect be cured 
by verdict, for in Griepe's case the court said, a man's 

(a) Judgment was arrested on judgment of the K. B. without 

tfiese grounds ; but the court, assigning any reason, 

being satisfied that the de- (6) 9 East, 83. 

fendant was guilty, gave leave (c) 1 T. R. ^5^ 

to the prosecutor to exhibit a {d) Cro. Car. 512. 

new information; but the House (e) R. v. Griepe, Ld. Ray* 

of LfOrds saved the prosecutor 256. 

 , I. 

tkit trouble, by reversing; th« 
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meanings abstracted from the Uct, cannot be put in 
iMue. 

And if a place generally mentioned by name* as Newu- 
ham, be explained by the innuendo to mean a partici«tar 
pluce^ as Newnbam in Devonshire, then though the breach 
be general, as that the person was not at Newnbam, the 
breach must be taken to refer to Newnham in Devon- 
shire, the last antecedent ; and, therefore, if the innuendo 
be defective, the indictment will be vicious, though after 
verdict (/). 

In alleging perjury to have been committed in an affi- 
davit in any court, &c. the usual form is to state, that the 
defendant came before the court, and exhibited the 
affidavit or paper writing, that court having competent 
authority, &c«; and that he swore falsely such and 
such things; without adding, that any use was after- 
wards made of the affidavit, or referring to the files of 
the court (g). For the guilt of the party who makes the 
affidavit, cannot depend upon the subsequent use which is 
made of it. Though where the proceeding is under 
the statute of Elizabeth, by which an action is given 
to the party injured by the false oath, it should be shewn, 
that the affidavit was produced and used against that. 
party (A). 

dm Assignment of perjury. 

The assignment in general consists of express contra^ 
dictions of the defendant's statement, as explained by 
the innuendos; and it will be vicious, if it be more parti- 
cular than the assertion which it is meant to contra- 
dict (i). Thus, if the defendant swear that A. B. was 

(/) 2 Ld. Ray. 26I. 403. Trem. P.G. 136. R. r. 

. (g) R. v. Crosttley, 7 T. K. Jole, ib. 138. R. v. Bro^ken 

815. R. V. Hawkins, Trem. ib. 151. 155* 
P. C. 1()7. R. V. Stone, ib. (t) R. v. Griepe, Ld. R»f. 

148. 236. 
(A) Holt. R. 534. Skinn. 
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At N^Wnbam, the bfeech averring that A. B. iQras not 
at a particular place mentioned and known by tbat 
name, is faulty; for be might have been at Newnhaai, 
though not at the Newnharh specified (/). The brtach in 
sut^ cns^ ought to be assigned thus, that A* B. was not 
tvt any v\\\ known by the name of N^wnham ; or thus, 
wns not -fft Newnham aforesaid^or at any other Newn- 
l>am (m). 

« * • 

III. Illegal solicitations^ attempts^ and endeavours. 

In this cfass of offences it is also in general essential 
to the validtty of- the indictment,^that the particular . 
ineansr tod mahner should be set out, in order that the 
court inay see that they amount m law to the crime im- 
puted. 

The ex^ptionsto this rule consist of cases, where.' 
the mefans are either perfectly indifferent, provided the. 
criminal object be accomplished, or where they .are 
UKide up of a number of circum^aaceB, which cannot 
well be described upon the record withoot the aid of a.. 
general term of art ^ * .... 

Afid Ist. the general rule is, that the means shmild\be . 

Thus, if words be spoken to a justice of the peace ia . 
the execution of his office, the words must besetoutas 
they i^er6 spoken (n),- and it is not sitfiicient to w$et ge- 
nerally, that -the defendant- spoke divers scandalous, 
threatening, and contemptuous words. 

So in an indictment under 6 & 7 W. S. c. 11. for pro- 
fane cur&iiig and swearing, it was necessary to set out 
the .partic;ular oath$ and curses; because^ as was said in 

(/) R. V. Oriepe, Ld. Ray. •[m) lb. 
45(>. . . (m) 2 Str. 699. 

T 
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the case of the King(o) v. Sparling, what ia a profane 
oath or curse, is a matter of law, and ought not to be lefik 
to the judgment of the witness; he may think false evi- 
dence is so. 

So in an indictment for blasphemous or seditious 
words; they must be stated, that the court may judge 
whether they be seditious or blasphemous (p). 

And in all indictments or informations for libels, the 
libei must be set out in the terms in which it was pub- 
lished (f ). 

And it would be insufficient to aver merely, that the 
defendant published a libel ad effectum sequentem (r>, 
since the court must judge of the words themselves, and 
not of the construction which the prosecutor puts upon 
them. This point was solemnly decided upon the trial 
of Dr. Sacheverell, for high crimes and misdemeanors, 
before the House of Lords, upon an impeachment by the 
House of Commons. Before the opinion of the court had 
been taken upon the defendant's guilt, a doubt was raised 
whether the objectionable passages in the sermons which 
the defendant had preached, and for which he was im* 
peached, should not have been set forth upon the face 
of the impeachment; and it was proposed to' all th« 
judges, whether by the law of England, and constant 
practice in all prosecutions, by indictment or informal 
tion, for crimes and misdemeanors by writing or speak* 
ing, the particular words supposed to be criminal, mstst 



(o) A general form of con- Ray. 414. 2Sa1k,417. d]Vfod« 

vietioii is given by the statute 71* 

19 G. 2. c. 21. Str. 497. (r) 2 Salk. 417* R. v. Bear, 

(p) Str. 498.686. 1 Lord Ray. 414. Holt. R. 

Iq) 6 T. R. 168. 1 Ld. 348.350. 
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not be expressly specified in suck indictment or infor* 
nation? 

The judges present unanimously answered the whole 
of this ptoposition in the affirmative. But the lords af- 
terwards resolved, that they would determine the im* 
peachment» according to the law of the land, and the 
law and usage of parliament, and that, by the law and 
usage-of parliament, in prosecutions, by impeachment, 
for high crimes and misdemeanors by writing or speak* 
iug, the particular words supposed to be criminal (5), are 
not necessary to be expressly specified in such impeach- 
ment. 

It was afterwards contended, that this rule of common 
law extended to indictments for treason, where the overt 
act was laid to consist in the publication of letters; but 
the objection was overruled in Francia*s {t) as well as in 
Layer*s (u) case. 

Upon the latter trial, when the objection was pressed, 
Mr. Justice Eyre reprobated the opinion given by the 
judges in Sacheverell's case, and said, that it was a great 
surprise to Westminster Hall, and particularly to those 
who attended the Court of King's Bench, to bear that 
such an opinion had been given. 

There seemis, however, to be a wide distinction be- 
tween indictments for high treason, where written publi- 
cations are relied upon as overt acts, and indictments or 
informations iil case of libel or perj^ury ; for in the former 
case, the traitorously imagining or compassing of the 
king's death, constitutes the offence, and the letters or 
words are mere evidence of it, the sending or publishing 
of which certainly may amount to an overt act, though 

(5) Sacheverell's case, St. (u) 6 St. Tr. 330. y G.. 1. 
Tr. 9 Ann. See Ld. Preston's case, 4 St. 

(0 St. Tr. 3 G. I. Tr. 410. 2 W. & M. 

I 2 
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the very words cannot be precisely ascertained ; as where 
letters are sent to a person in open hostility with this 
country; now, though the statute \?/) directs, that the re- 
cord shall apprize the defendant of the overt act intended 
to be proved against him, it does not require a greater 
particularity, on the record, than is necessary in proof 
upon t'.ie trial, nor does it alter the nature and measure of 
evidence. 

But in case of indictments for libel or perjury, the very 
words BO constitute the offence, that, unless they beset 
forth, it cannot judicially appear that the defendant is 
guilty of the crime alleged against him. And Mr. J.- 
Powys, who was one of the judges who were consulted 
in SachevereiPs case, and who also sate upon the trial 
of Layer, noticed this distinction on the latter occasion, 
* when it was objected that the treasonable letters ought 
to have been copied upon the record. 

It appears, indeed, that it was formerly not unfrequent 
in indictments for treason, perjury, and libel, to set out 
the words in Latin, though published in English (z). 

But in the reign of Ann the practice was otherwise as 
to libels, &c. as appears from the answer of the judges 
in Sacheverell's case, and their resolution seems to be 
law at this day. 

In the case of the Queen v. Dr. Drake (a). Holt, C. J. 
is reported to have said, " A libel maybe described either 
by the sense or by the words; but, by the chief justice's 
application of this doctrine {b), it appears that he did not 

(y) 7 W. 3. c. 3. ^ (a) 3 Salk. 224. Holt. R, 

[z) See Mr. J. Eyre's obser- 347. 349, 350. 425. 1 1 Mod. 

vations. Layer's case, 6 St. Tr. 95. 

331. Hugh Pyne's case, Cro. (6) Holt. R. 426. 

Car. 117. Dr. Drake's case, 

Holt, 35. 



\.- 
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.mean that a mere description of the words by their effect 
would be sufiicieiit; for he observes, ** A libel may be 
described either by the sense or the words of it, and 
therefore an information, charging that the defendant 
made a writing containing such words, is good, and in 
that case a nice exactness is not required ; because it is 
only a description of the sense and substance of the li* 
bel, and if the jury find some omissions, it will be suffi- 
cient if ^otne toords be proved (a)." The latter expression, 
" if some words be proved," renders it probable, that 
Lord Holt meant to say, not that it is unnecessary to state 
the words themselves, but that they msiy be stated two 
ways, either by their tenor^ in which case the pleader 
u;idertakes to set out the words with the greatest pre-^ 
cision, and the libel given in evidence must agree exr 
actly with the one set out in the information ; or by stat* 
ing that the defendant made a writing, containing inter 
alia the words set out ; in which case it would be neces- 
sary to set out those only which are nmterial, and a 
variance would not be fatal, unless the sense were aU 
tered. 

In the case of Newton v. Stubbs (J), the action was 
brought for words spoken, which were set out in the de- 
claration ad tenorem et effectmn sequentem ; and after ver- 
diet for the plaintiff*, judgment was arrested, because it 
^as not expressly alleged that the defendant spoke the 
very words. 

In the case of the King v. Bear (c), the indictment 
,was for composing, writing, making, and collecting seve- 
ral libels, in uno quorum continetur inter alia juita t&nO" 
rem et ,ad effectum sequentem^ and the words were then 
set out. - 

(a) .HoU..R. 426. (c) 2 SaUc. 417. 

(b) 3 Mod. 71. 
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And it was agreed that ad efectum would of itself have 
been bad, since the court must judge of the words them* 
selves t and not of the construction the prosecutor puts 
upon them ; but that the words juxta tenorem sequentem 
import the very words themselves (c)« And it was holden, 
that the words " ad effectunC* were loose and uielesft 
words ; but that the vfOTA& juxta tenorem being of a more 
certain and strict signification, the force of the latter 
was not hurt by the former, according to the maxim 
•• utile per inutile non rirtatur." 

In the same case, (e) that of Ford v, Bennett was re« 
ferred to ; where, in a special action upon the case against 
Bennett and others, the plaintiff declared that the de- 
fendants, at Saltashe, procured a false and scandalous li- 
bel against the plaintiff to be written under the form of 
a petition, and the libel was set out after the words con-^ 
tinetur ad tenorem et ad efectum sequentem. Two were 
found guilty, iipon which judgment was entered for the 
plaintiff, and afterwards upon error brought in the Exche- 
quer Chamber, thejudgment was affirmed; the exception 
taken to the words ad effectum having been overruled 
without consideration. And Holt, C. J. said, that he then 
thought thejudgment to be given with too great precipi- 
tation; but that he afterwards, upon great consideration, 
had esteemed it to be very good law. And the King v. 
Fuller (/), and the King v. Young (g), were cited as au-f 
thorities in point ; and the whole court were of opinion, 
that notwithstanding the exception, the indictment was* 
good ; but that if it had been only ad effectum sequentem^ 
it had been ill, because it had not imported that the words 
^ere the specific tDor<7^ which were in the Hbel. 

{c) 2 Salk. 417. (/) Mich. 4 W. & M. 

(€) 1 Lord Ray. 415, {g) Mich, 4 W. & M. 
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* And the statement of tJie words written or spoken must 
correspond with the publication to be proved l&)« 

Therefore, an indictment for speaking these words of 
a magistrate (t), ** He is a broken down justice," is not 
satisfied by evidence of the words, ** Tou area broken 
down justice." Lord Kenyon, indeed, in this case held, 
at nisi prius, that it was sufficient to prove the substance 
of the words stated^ and the defendant was found guilty ; 
but the point was reserved, in order that a verdict of ac- 
quittal might be entered, in case the court should be 
of a different opinion. On motion to that effect, Buller, 
J. said, that there was a case in Strange in support of his 
lordship's opinion; but that it bad since been overruled 
in Lord Mansfield's time, and that he himself bad known 
a variety of nonsuits on the same objection; and judg- 
ment was given for the defendant. 

In the case of Zenobio v. Axtell (^) judgment was ar* 
rested, because a libel published in French bad not been 
set out in the original language, but had been merely 
described by way of translation; and Lord Kenyon, 
C. J. upon that occasion observed, that from the uniform 
current of proceedings, it appeared that the original 
words should be set forth, with an English translation, 
shewing their application to the plaintiff. 

With respect to variances from omission, it seems iu 
all cases sufficient to set out the words which are material, 
and it is not even necessary to state words which may 
qualify the objectiouable ones; and in the case of libel, 

(A) B. N. P. 5, cites 2 Roll. (t) R, v. Berry, 4 T. B. 

Ab. IB.a. Avarillo ▼• Rogers, 917. Blisset v, JohntOD, Cro. 

T. T. 1 773. 2 East, 434. 8 T. £liz. 503, contra. 

S. 150. 4T. R. 217. Cro. EWz. {k) 6 T. R. l6i, 
t94. But see Dyer, 7& 
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it may be averred in uno tjuorum continetur inter alia^ 
4rc. (w/); for if something else were added, which did in 
fact qjialify the objectionable words, it may be given in 
evidence on not guilty {«)• 



(m) R. v.Beare, Holt. R. 350. 

(n) 2Mcd.3l7. 8Mod.329. In 
Sir J. bydenham's case, C]ro. J. 
407. an action was brought for 
these words : " If Sir John Sy- 
denham might have his will, he 
would kill all the true subjects 
of England, and the king too; 
and he is a niaintainer of pa- 
pistry and rebellious persons." 
The defendant pleaded, tliat 
he spake other words, absque 
hoc, that he spake these. The 
jury tind that he spoke these 
words-: ** I think 9 in my consci- 
ence f if Sir John Sydenham," 
&€• and found all the other 
words verbatim, and conclude 
si super totam materiamj be 
spake the words /erma qua the 
plaintiff declared, they find for 
the plaintiff to his damage of 
160 marks, if otherwise, for the 
defendant. And three of the 
judges, Montague, C. J. 
Croke, and Dodderidge, J. 
•held, that .the plaintiff was en-r 
•titled to judgment, since the 
other words found were not 
words of extenuation or altera- 
tion of the sense of the former 
^ords, but rather enforced 



them, and that there was no 
cause to stay the plaintiBTa 
judgment. 

For though the plaintiff dei* 
dared of more words than the 
defendant spake, yet he de- 
claring truly that the defendant 
spake those words, upon the 
evidence it appears that he 
spake these words which are ac* 
tionable; and the words added, 
diminish not, nor are an alte- 
ration of the sense of the words 
whereof he declares; . wherer 
fore, although the issue bespe* 
cially found, yet the plaiatiff ^ 
shall have judgment. 

The fourth judge (HougbtonJ 
was of opinion, that the otnisr 
sion of part of the words proved, 
though the sense was un- 
altered, was a fatal variance. 

A writ of error was after- 
wards brought upon this judgr 
ment, and one ground of error 
assigned was, the variance be- 
tween the words declared upon 
and proved; and of this opi- 
nion were Hobart, C, J. of the 
Common Benchi Winch, and 
Denham; but Tanfield, Chief 
Baron, "Warburton, Bromley^ 
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V 

.. In tbedifiereDt reports of the case of •the Queen v. 
Xirake, a distinction is made between cases where the 
libel is set out juxta tenorem^ or in hose verba, and where 
it is set out under an inter alia ; but there seems to be 
little, distinction between them, since, under the latter 
averment, some of the words must be proved as laid, and 
any variation /rom the sense would be fatal. It is to be 
observed too, that the word te/ior does not necessarily im** 
ply an undettaking to set out a, copy of the whole pub- 
lication without any addition or diminution whatsoever, 
since it has been holden, that neither the mis-spelling of 
a word, by the addition or omission of one or more let- 
ters (o), nor even the addition of several superfluous 
words, will constitute a fatal variance (p). 

If the additional words proved be altogether unimpor- 
tant, their insertion would have been nugatory; if their 
effect be to alter the sense of the part already set out, 
the defendant will have the advantage of it by giving it 
in evidence under the general issue. 

One count of a declaration stated the words of a libel 
,as follows : " My sarcastic friend, by leaving out the re- 
petition or chorus of Mons. T.'s poem, greatly injures the 
tout ensemble, ox general and combined effect." The 
words proved in evidence were ** My sarcastic friend, 
Mnpos, by leaving out," &c. And it was holden by Lord 
EUenborough, C. J. upon trial of the cause, that there 
was a material variance between the libel declared upon 
in that count and the libel proved, and that the plaintiff 
was not entitled to recover on that count. 

and Hutton, were^ of a con- P. C. c. 46. 6. 190. Salk. 660. 

trary opinion, whereupon the R. v. Bear, Holt. R. 350. 

judgment was affirmed. (p) Elizabeth Dunn*s case, 

(o) Hart*8 case. Leach, 172. Leach, 68. East. P. C. 969. 

R. V. Beech, Leach, 158. May's 8 Mod. d29» Vide supra, 93» 

case, Leach, 327* See Haw. 94. 
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But though it is not necessary to state the whole of a 
libellous publication, yet, if the most offensive parts be 
telected, the passages which are not continuous in 'the 
original must not be set out continuously in pleading, 
since any alteration of the sense arising from such new 
arrangement would be a ground of nonsuit in). 

The correct mode of setting out two selected passages 
ip the same count, is by saying, *' In a certain part of 
which said libel there was and is contained, &c. and in a 
certain other part of which said libel there was and is 
contained,'* &c. (o). 

With respect to the alteration of a single letter ^ the rule 
teems to be, that if the sense be thereby altered, the va- 
riance will be fatal, but not otherwise (p). 

When the libellous quality is derived from circumstajices 
extrinsic of the words, the connection witjt those circutn* 
stances must appear. 

The technical mode of effecting this is, by first stating 
in the introductory part of the indictment those extrin- 
sic facts, by reference to which the writing becomes cri- 
minal ; secondly, averring generally, thaft the libel related 
to those facts ; and, thirdly, connecting, by innuendos, 
such parts of the publication as want explanation, with 
the introductory facts previously exhibited upon the re* 
cord. 

In the King v. Home (9), De Grey, C. J. observed, 
^In the case of a libel, which does not in itself contain 
the crime without some extrinsic aid, it is necessary that 
it should be put upon the record, by way of introduction 

(ft) 1 Camp. 350. Case, Leftch, 172. Doug. 194. 

(0) lb. per Lord Ellenbo- 3 Salk. 9S4. 
rough. {q) 2 Cowp. 683. Vide su^ 

(p> tl. f . Beech« Leach, 158. prs, 109, tit. Perjury. 
« Haw. c« 46. f. 190. Hart*s 
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if it is new matter, or by way of inDuendo if it is only 
matter of «xpiaDation. For an innuendo means no more 
than the words **id est,^^ ** scilicet,** or " meaning/' or 
" aforesaid/' as explanatory of a subject matter sufficiently 
expressed before, as such a on^, meaning the defendant, 
or sucb a subject, meaning the subject in question/' 

If the innuendo materially enlarge the sinse of the 
words, it will vitiate the indictment 

In the oise of the King v. Alderton (r), the alleged 
libel was contained in an advertisement, reciting certain 
orders made for collecting money, on account of the dis» 
temper among the horned cattle, advertised by the clerk 
of the peace for the county of Suffolk ; and it chai^ged^ 
that by these orders the money collected had been im* 
properly applied. The information stated this to be a 
libel upon the justices of Suffolk. In the body of the 
libel it was not said, ** by the order of the justices/' nor 
did the information, in the introductory part, say that it 
was a libel of and concerning the justices of Suffolk. 
But when tlie information came to state any of the or* 
ders in the advertisement, it added this innuendo, '* mean* 
ing an order of the justices of peace for the county 
of Suffolk/' but these iuniiendos could not supfdy the 
want of an averment in the introductory part, of its bav* 
ing been written **of and concerning the justices/' be- 
cause they were not explanatory of, but in addition to 
the former matter. And tbe court were of opinion, that 
the information having omitted the words *' of and con* 
cerning the justices/' in the introductory part, such 
omission was fatal, and judgment was accordingly ar« 
rested. 

In the case of Hawkes v. Hawkey (^), it was decided 

[r) Say. R. aSO. . («) 8 East, 4«7. 
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that where the introductory matter has been properly 
stated, it is necessary to connect the whole publication 
with it, by means of a general averment that it related 
to such previous matter, and that it was not sufficient to 
do it by means of an innuendo only. 

Upon mqtion in arrest of judgment. Lord Ellenbo- 
rough, C. J. was of opinion, that it might be collected 
from what Lord C. J. De Grey said, in Barham* s case (^), 
that he conceived an introductory averment that the de*- 
fendant had a barn full of corn, and also an averment 
that the defendant spoke the words in a discourse con- 
cerning that barn, necessary to warrant the innuendo—- 
" my barn fiill of corn.** His Lordship added, *' If a broad 
rule has been laid downas to the mode of declaring, inthis 
species of action, whether properly laid down or not in 
the first instance, it is better to abide by it than to at« 
tempt making nice distinctions. The only peculiarity in 
this case which is relied upon, as distinguishing it from 
the current of authorities, is the preliminary matter 
averred respecting the fact of the plaintiff having put in 
bis answer to the bill filed in the exchequer; and the 
question is, whether the innuendo alone will refer the 
words spoken to such introductory matter, so as to make 
it necessary for the plaintiff to prove any thing which he 
must have proved had a colloquium been laid; the case 
of Savage v. Robery seems to shew that it will not" 

And the court (v), after considering the case of the 
King V. Home, gave judgment for the defendant. 

In many instances, however, an innuendo will not vi-? 
tiate the proceedings, though new matter be introduced. 

As, where the matter is superfluous, and the cause of 
action complete without it. 

(/) 4 Co. (w) Cowp. 680. 
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The plaintiffalleged (j), that the defendant addressed 
these words to him, " Thou art a rogue and a rascal, and 
bast killed thy wife;" innuendo, one Elizabeth, late wife 
. of the plaintiff. And the plaintiff had judgment, though 
the declaration contained no prefatory averment that the 
wife was dead. 

So, where the words were laid (y), " Thou hast robbed 
the chvirch," (innuendo the church of St. Alphage), no 
objection was taken. 

In Craft V. Boite{2), the words, as laid in the declara- 
tion, were, •* He" (meaning the plaintiff) " hath stolen 
two hundred pounds worth of plate out of Wadham 
College," (meaning a college called Wadham College, 
in the university of Oxford), though the declaration con- 
tained no previous averment of Wadham College, in the 
university of Oxford {a). 

In Roberts v. Cambden (ft), the defendant said, " He" 
(meaning the plaintiff) *« is under a charge of a prosecu- 
tion for perjury. G. W. had the attorney-general's di- 
rections to prosecute ;" and an innuendo that the attor- 
ney.general for the county palatine of Chester was 
meant, was rejected as surplusage. 



{x) Wilner v. Hold, Cro. 
Car. 489. 

(y) 4 Cro. J. 153. 1 Vin. 
Ab. 512. 

{z) 1 WilL Saun. 243. 

(a) It is suggested by the 
learned editor of Saunders's 
Reports, that the innuendo is 
on such account improper; 
the objection, however, appears 
to be rather of form than of 
substance ; and probably such 
a declaration would be held 



good on general demurrer or 
after verdict, since the gist of 
the action is the charge of 
stealing from' Wadham Col- 
lege, which is entirely uncon- 
nected with the situation' of 
the college in the university 
of Oxford, so that the in- 
nuendo might be expunged 
without affecting the cause of 
action. 

(b) 9 East, 83. 
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It does not, in any case, appear to be necessary, that the 
innuendo should in terms state the legal inference which 
is to bis drawn from the publication, as connected with 
the fiicts stated, its office seems more properly confined 
to mere reference of the defendant's meaning to previous 
matter; and, indeed, such an averment would be impro- 
per, since the criminal nature of the charge is a matter 
of law, which the court will collect from the ^facts, if 
they warrant such a conclusion ; and if they do not, no 
kinuendo of their legal effect will avail to irender them 
actionable. 

Thus, where, from the circumstances, it appears upon 
the whole that the defendant intended to impute a 
charge of wilful murder, it is, unnecessary for the plaintiff 
to assert, by way of innuendo, that the defendant meant 
to impute the very crime of murder (c). 

The made of using these averments may be collected from 
the follotving instances. 

In an information against Clerk (d), for publishing % 
libel in *' Mist's journal," it was shewn by proper aver- 
ments and innuendos, that in a pretended piece of Per- 
sian history, the king, and several other members of the 
royal family had been libelled, and that the king was re- 
presented under the name of Mireweis, the queen under 
that of Sultana, and that the character of the young. 
Sophi was intended for the pretender. 

In Baxter's case (e), it was shewn, that by the word 

bishops, the bishops of England (/) were meant. In 

tb^ King V. Franklin, that by ** ministers," were meant 

tbe ministers of the King of England (g). 

- In an action for charging the plaintiff with having said^ 

(c) 1 Cowp. 275. (/) 3 Bac. Ab. 45^. 

{d) Barnard, K. B. 304. {g) 1 1 Mod. 99* 

(e) S Mod. 69. 
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that be could seeno probability of the war's ending with 
France, until the little gentleman on the other side of 
the water (innuendo the Prince of Wales) was restored 
to his rights, the court held, that this was certain 
enough even without an innuendo. 

In TutGhin*8 case (A), the introductory part of the in^ 
formation stated, that the libel was written concerning 
the royal navy of this kingdom, and the government of 
the said navy. One part of the libel was, " The misma* 
nagements of the navy*' (innuendo the royal navy of this 
kingdom) '* have been a greater tax upon the merchants 
than the duties raised by parliament." And it was holden, 
that ** the navy" was well connected, by means of the in- 
nuendo, with the royal navy mentioned in the introduc- 
tory part. 

In the King v, Mathews (t) the information in the in« 
troductory part charged the libel to have been written 
** Of and concerning the Pretender, and concerning his 
right to the crown of Great Britain." 

The words of the libel were, ** From. the solemnity of 
the chevalier's birth, and if hereditary right be any re- 
commendation, be has that to plead in his favour." And it 
was holden, that the innuendo's in the body of the libel» 
explaining the words to mean the pretender, and bis be« 
reditary right to the crown of Great Britain, were^ whea 
connected with the previous averments, sufficient to ve- 
rify the charge. 

In the King V. Horne(i), the libel, as stated in the in- 
formation, was averred to be of and concerning his said 
majesty's government, and the employment of bis troops. 
The libel, as set forth in the information, advertised a 
subscription for " the relief of the widows, orphans^ and 

(A) 5 St. T. 528. 3 Ann. (t) 9 St. T. R. 6S2. 
1704, {k) Cpwp. 683. 
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aged parents of our beloved American fellow-subjecU, 
who, faithful to the character of Englishmen, and pre- 
ferring death to slavery, were, for that reason only, in- 
humanly munleied by the king's" (meaning his said ma- 
jesty's) •' troops, at or near Lexington and Concord, &c. 
in the province of Massachusets," The defendant having 
been found guilty, objected, in arrest of judgment, that 
there was no averment as to the state of the Massachu- 
sets colony at that time, or that the king had sent any 
troops there, or that the employment of the troops was 
by the king's authority. 

Lor<l C. J. De Grey, in giving judgment, observed, 
" The words in tiie present case are, that the defendant, 
of and concerning the king's government and the em- 
ployment of his troops, said, ' that innocent subjects bad 
been inhumanly murdered by the king's troops, for pre- 
ferring death to slavery/ Do these words import, in 
their natural and obvious sense, that the king's troops 
were employed by the act of government inhumanly to 
murder the king's innocent subjects? There can be no 
doubt but that the king's government comprehends all the 
executive power, both civil and military, that he employs 
all the national force, and that his troops are the instru* 
ments with which part of the executive government is to> 
be carried on. The introductory part of this information 
chsrgesi that the subject of the writing in the present 
case was, ' the troops, and the king's troops, and the bu-. 
siness they bad done'. 

** It has been truly said, that the king's troops may, 
like other men, act as individuals, but they can be em- 
ployed as troops by the act of government only. If the 
averment, therefore, amount to this, that in the discourse 
which was held, ^he words were said *of and concerning 
the king's government,* the natural import appears to us 
to be this: * I am speaking of the king's administration^ 
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of his government relative to bis troops, and I say, that 
our fellow subjects, faitbful to tbe character of English- 
men, and preferring death to slavery, were, for that rea- 
son only, inhumanly murdered by tbe king*s order, or the 
orders of his officers.* The motive imputed tends to ag- 
gravate the inhumanity of tbe act, and consequently of 
the imputation itself, because it arraigns the government 
of a breach of public trust, in employing the means of 
the defence of the subject in the destruction of the lives 
of those who are faithful and innocent." 

'' As to any other circumstances not stated in the in- 
formation, if those which are stated, do of themselves 
constitute an offence, the rest supposed by the defendant, 
whether true or false, would have been onlv matter of 
aggravation, and not any ingredient essential to the con- 
stitution of the crime, and therefore not necessary to be 
averred oii the record." 

The general rule having thus been established, the 
exceptions to it are next to be considered. 

And 1st. where the means are indifferent, provided the 
end be accomplished^ such means may be described in 
general terms. 

In the cases of high treason, of petit larciny, and of 
misdemeanors, which do not amount to felony, those 
who are not present when the fact is committed, but 
who previously advise, counsel, or by any means procure 
the commission of the crime, seem to be identified in 
every respect with those who actually perpetrate the of- 
fence, and may be described as principals in the indict- 
ment or information. But in all felonies, with the excep- 
tion of petit larciny, one who is not either actually or 
constructively present, but who procures, by his solici- 
tation, advice, or direction, the commission of the felony, 
is guilty, not as a principal, butiis an accessory before 
the fact, and it is sufficient to aver, in general, that \\tdld 

K 
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incite, move, procure^ and ahet, &c. (/). But then it is a 
well known rule of law, that an accessory cannot in gene* 
ral be convicted before the principal has been convicted, 
and it is usual and proper to charge the accessory in the 
same indictment with the principal (m). 

And in such case, after describing the offence of the 
principal, it is sufficient to aver that the said CD. did 
feloniously and maliciously incite, move, procure, aid, 
counsel, hire, and command the said A. B. to commit 
the said felony. 

Where the accessory is indicted after the conviction of 
the principal, it is not necessary, at common law, to 
aver in the indictment, that the principal committed the 
offence; it is sufficient to recite, with proper certainty, the 
record of the conviction; and this sufficiency is grounded 
upon the legal presumption that every thing in the former 
proceeding was rightly and properly transacted (n). 

But where the indictment, under the statute {o), 
charges a person in one county, with procuring a murder 
to be committed in another, it should not merely recite 
that the principal was indicted in the other county, be* 
cause that is no express allegation that the principal com- 
mitted the murder; but it should aver, that the principal 
did commit the murder in the other county (p). Ai\d in 
such case the indictment should first describe the offence 
to have been committed by the principal, in the same 
form as in an indictment against the principal, only lay« 



(/) Sanchar*sca8e,9Co.'114. ture deliberation, and is said 

(m) Fost. 365. to have been authorised by 

[n) lb. many precedents. See also 

(o) 2 & 3 E. 6. 0. 24. the case of the Earl and Coun- 

(p) Lord Sanchar*6 case, 9 tess of Somerset, 1 St. Tr. 3S1. 

Co. 1 14. where this point seems 3 Ins. 49. 

to have been decided upon ma- 
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iDg it in the second county [q) according to the fact, and 
should then proceed to aver that the accessory, on, &c. 
at, i^c. the said R. C. to do and commit the felony and 
murder aforesaid, in manner and form aforesaid, maU« 
ciously, feloniously, voluntarily, and of his malice afore- 
thought, did stir up, move, abet, counsel^ and procure 
against the peace, &c. 

If A. command B. to commit a felony, and B. associate 
C. with himself in the commission of the felony (r), it is» 
proper to charge A. as accessory to B. only; but if he 
be charged as accessory to B. and C. he may be convicted 
on proof that he was accessory to B. alone (s). A man 
may be both principal and accessory to the same felony; 
as if A. commaud B. to kill C. and afterwards assist him 
in the fact, he may be so charged in the indictment [t). 
And if A. command B. to commit a robbery, and B. pro- 
cure it to be committed by the agency of D., A. also is an 
accessory before the fact; and in such case it seems, 
that A. may be indicted directly as accessory to D. (u). 
In case of felonies, created or punished by particular 
statutes^ accessories before the fact are frequently de- 
scribed by particular words which ought to be used in 
framing indictments against them. Yet it has been 
holden(ar), that an indictment against one, as accessory 
before the fact to a murder, which alleged that he did 
maliciously excite, move, and procure, was sufficient 
to oust the offender of his clergy, under the stat, 4 & 5 

[q) 3 Ins. 49. (0 2 Haw. c. 29. 8. 1., 7 H. 

(r) Ld.Sanchar'scase, 9 Co. 4. 27. F. Coron. 80. 176. 285. 
114. Seethecaseof M'Daniel (u) Fost. 125. 36l. $ Co. 

and others. Lord and Lady So- 114. 3 Ins. 49* 
nier8et'scase,lSt. Tr. 351. 2 (x) Lodowike Grevil's caue,. 

Haw. c. 29. s. 51. Fost. 125. And. Ip5. Fost. 130. 

(*) Lord San char's case, 9 
Co. 114. \ 

K 9 
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Ph. & M. ; the wo/ds of which are, " maliciously com- 
mand, hire, or counsel," since the counselling ot anothef 
is necessarily inclmli d in the exciting, moving, and pro- 
curing. And Mr. Justice Foster approved of the deci- 
sion (y), a'^hough he u»)serves, that it is the only prece- 
dent he knew, in which the words of the statute had been 
totally dropt ; and he said, that he the rather inclined to 
that opinion, because the legislature, in statutes made 
concerning accessories before the fact, have not confined 
themselves to any certain mode of expression, but have 
used a great variety of words all terminating in the same 
general idea. 

In the above class of cases, where the solicitation ha» 
been followed by the consummation of the crim?, no 
doubt seems to have been entertained as to the sufficiency 
of a description by means of the general words above al- 
luded to. 

This sufficiency rests upon two grounds: in the first 
place, the adequacy of the means of procurement, is a. 
mere' question of fact for the cognisance of the jury, and 
since any means are sufficient to render th6 procurer cri- 
minal, it would afford no further information to the court 
to set them out. 

Thus, if A. procure B. to murder C. it is perfectly im- 
material whether he elBFected his purpose by working 
upon one passion or another, whether he stimulated his 
avarice or incited him to revenge ; whatever mode of per- 
suasion be adopted, he would still be a procurer, and 
the stating the means upon the record would still leave 
the question entirely, to the consideration of the jury, 
whether the defendant did procure or not, a fact con- 
clusive as to the adequacy of the means. In the se- 
cond place, since the means of persuasion and/ soli- 

(y) Fost. 130. 
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citation must frequently be of a complicated nature, it 
would lead to great inconvenience and prolixity if they 
were always to be described upon the record. 

In the preceding class of cases, the end is supposed to 
have been accomplished ; but frequently the offence con» 
sists in the mere solicitation, or other attempt to procure 
the commission of a crime, which is not aiterwards' per- 
petrated ; and here, since the offence rests in tendency 
only, a greater degree of particularity appears to be ne- 
cessary in stating the mcans^ for by those alone can the 
defendant's criminality be tried, since their adequacy is 
not shewn on the record by an avernient that they did 
produce the, criminal effect. 

And in general, in case of libel, as has already been 
seen, the instrument itself must be set out in the indict-^ 
ment. 

So in the case of a threatening letter; or the speaking of 
blasphemous or seditious words (v)) which fall within the 
rule as laid down by the judges in Sacheverelfs case. 
And the same general reason applies to all these CRses : 
the means must be set out to enable the court to deter- 
mine, whether they could constitute the offence imputed ; 
since what amounts to a libel, what constitutes a threatf- 
ening letter under the statute, what words are punishable 



(y) Under the st. 6 & 7 W. 
a. c. 1 1, it was necessary, in a 
conviction, to set forth the par- 
ticular oaths and curses used ; 
but in the stat. 19 G. 2. c. 21. 
a general form is given, which 
renders it unnecessary to set 
forth the particular words. 
In indictments against defen- 
dants for neglecting to take 



the oaths of allegiance, .&c. it 
has frequently been holden 
necessary to insert the oaths 
neglected to be taken ; but 
the reason of this nicety is not 
very obvious, all that appears 
to be essentiaV, is to specify 
the particular oath, omitted to 
be taken. 
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as being blasphemous and seditious, are questions of law, 
and ought, in every case, to undergo a judicial examina- 
tion. 

There are, however, many instances in which, though 
the crime rest in tendency only, it may be described by 
general words, without specifying the means; this hap- 
pens when the offence is a conclusion of fact arising from 
a variety of circumstances incapable of any precise defini- 
tion. These, therefore, are to be regarded as exceptions 
to the general rule, from the necessity of the case. 

It seems formerly to have been holden, that a mere so- 
licitation, not followed by any act, was not an indictable 
offence. 

In the case of the Queen v. Daniel (z), who was in- 
dicted for procuring, enticing, persuading, and causing an 
apprentice to depart from his master's service, Loi;d 
Holt held, that the advising one to rob or kill, without 
something done thereon, would not be indictable, 
though it might be otherwise of a conspiracy to rob or 
kill. But the same learned judge seems, in some de- 
gree, to have changed his opinion the same term, for he 
is reported to have intimated, on the last day of that term, 
that he was not satisfied whether to entice an apprentice 
to leave his master was an indictable offence; but that 
to persuade him to embezzle his master's goods was in- 
dictable. Yet it appears, on the the face of the 
report, that even in the latter case he was doubtful whe- 
ther it was not necessary to allege that the apprentice 
had embezzled the goods (a). And in the subsequent 
case of the Queen v. Collingwood (6), the court were 



[x) 6 Mod. 101. 9Ld. Ray. 1118. See R. ▼. 

(a) lb. Sutton, Str. 92. and Vin. Ab, 

(b) 6 Mod. 289. 3 Salk. 42. Ind. A. 4. 
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of opinion, that an enticement is not criminal without 
something done in pursuance of it. 

But in the case of the King v. Lady Lawly {h); the in- 
dictment charged that the defendant, knowing that J, C. 
was indicted for perjury, endeavoured to keep away a ma- 
terial witness for the king, on which there was judgment 
for the crown. 

In the case of the King v. Schofield, the attempt of the 
defendant to set fire to his own bouse was holden to be a 
misdemeanor (cj. And a case was cited which had been 
tried before Baron Adams, at Shrewsbury, where the in- 
dictment charged the defendant with an attempt to 
suborn one to commit perjury, which, upon reference to 
the judges, was unanimously holden to be a misdemeanor. 
So it was ruled in Johnson's case, where the defendant 
solicited a witness to commit perjury (d). 

So in the case of the King v. Plympton (e), the pro- 
raising money to a member of a corporation to induce 
bim to vote for the election of a mayor, was holden to be 
indictable. 

So in the case of the King v. Vaughan(/), an indict- 
ment was supported against the defendant for attempt- 
ing to bribe the Duke of Grafton, who was then a cabinet 
minister and a member of the privy counsel, to give the 
defendant a place in Jamaica. 

In a recent case, R. v. Higgins(g), the defendant was 
charged with the soliciting and inciting of one I. P. a 
servant of J. P. to take, embezzle, and steal, a quantity 
of his master^s goods; and, after conviction, it was ob- 
jected for error, that no offence was sufficiently alleged 



(b) Fitzgib. 263. (e) 2 Ld. Ray. 1377. 

tc) Cald. 397. (/) Burr. 2494. 

(d) 2 Show. 1. (g) 2 East, 4. 



136 INDICTMENT. — Means and Manner. 

on the face of the indictment; and it was contended, that 
a mere intent to commit a crime, was not indictable;, 
and an attempt was made to distinguish the case from 
some of those above cited, on the ground that no act bad 
been done in pursuance of the unlawful intent; and many 
cases were quoted for the purpose of shewing, that a mere 
intent without any act was not indictable; but the court 
held, that this argument was a mere fallacy, for that 
the solicitation itself was an act. And Lawrence, J. 
said, that he had seen similar indictments,"---one of the 
King V. Broom, in Northumberland, when at the bar, and 
another against Guy, and another drawn by Mr. Justice 
Ashurst for solicitmg one to kill the Chevalier D*Eon. 

With respect to the description of the solicitation or 
endeavour^ it seems that general words are sufficient, be- 
cause the endeavour, attempt, or solicitation, is in ge- 
neral made up of a number of petty circumstances, which 
cannot be set out on the record. 

Therefore, though some of the old indictments for 
endeavouring to suborn, state an offer of money (A), yet 
it has been deemed sufficient to charge an endeavour to 
suborn generally, without stating the means. So in an 
indictment for endeavouring to keep away a witness (i). 

Tilley(^) was indicted under the stat. 16 G. 2. c. 31. 
against ** aiding and assisting prisoners to attempt to es-*^ 
cape out of lawful custody ;" the indictment stated, that 
the defendants were aiding and assisting one Isdaile Ids- 
well, then and there being a prisoner, &c. After convic^ 
tion, though a motion was made in arrest of judgment, on 
account of an inforrpality in the indictment, it wasnotob« 

{h) Trem, P. C. 168,174. {k) Tilley's case, Leaqh, 
(t}Fitz.263. SeeaUoLd. 7^9* 
Buy. 1377, 
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jected that the means used by the defendants, in aiding 
and assisting, ought to have been specified. 

So under the stat. 23 G. 3. c. 13. against enticing arti-^ 
iicers out of the kingdom, it is sufficient to aver, ge- 
nerally, that the defendant did contract with a certain 
artificer to go out of this country, (/) &c. 

The defendant Fuller (m) was indicted under the stat. 
37 G. 3. c. 70. which enacts, that " any person who shall 
maliciously and advisedly endeavour to seduce any per- 
son or persons serving in his Majesty*s forces^ by sea or 
land, from his or their duty and allegiance to his ma- 
jesty, or to incite or stir up any such persou or persons 
to commit any act of mutiny, or to make, or endeavour 
to make any mutinous assembly, or to commit any trai- 
torous or mutinous practices, &c. shall, on being legally 
convicted of such offence, be adjudged guilty of felony 
without benefit of clergy." 

The first count in the indictment averred, that the de- 
fendant did feloniously, maliciously, and advisedly en- 
deavour to seduce Matthew Lowe, he the said Matthew 
Lowe then, and there being a person serving in his Ma- 
jesty's forces by land, from his duty and allegiance to his 
said majesty. The second count stated^ that he did felo- 
niously, maliciously, and advisedly, endeavour to incite 
and stir up the said Matthew Lowe, he the said Matthew 
Lowe then and there being a person serving in his said 
majesty's forces by land, as aforesaid, to commit an act 
of mutiny, and to commit traitorous and mutinous prac- 
tices. After conviction, it was moved, in arrest of judg- 
ment, that the indictment ought to have stated the means 
by which the prisoner had endeavoured to seduce Mat- 
thew Lowe from his duty and allegiance, as charged in 

(I) Myddleton*s case, 6 T. (m) R. v. Richard Fuller, 
R. 739. Leacb»9l6. 
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the first count, and to incite him to commit an act of 
mutiny, and traitorous and mutinous practices, as charged 
in the second count; but the judges were unanimously 
of opinion, that the case was similar to those of indict- 
meuts for conspiracies, where the offence is holden to be 
sufficiently described by the words, ** conspire, maintain, 
aid, and abet," without shewing in what manner, and by 
what means, the conspiring, maintaining, aiding, and 
abetting were produced; and that, as an endeavour to se- 
duce, to intice, and to stir up, is a conclusion of fact 
arising from a variety of circumstances, which in itself is 
not capable of any precise definition or description, the 
fact is fully and only capable of being expressed by the 
word endeavour. 

It is to be remarked, that the preamble of the sta- 
tute, upon which the indictment was founded, recites, 
that "divers wicked and evil disposed persons, by the 
publication of written or printed papers, and by mali- 
cious and advised speaking, had of late industriously 
endeavoured to seduce persons serving in his majesty*s 
forces, by sea and land, from their duty and allegiance to 
bis majesty, and to incite them to mutiny and disobe- 
dience." And yet the indictment did not, in either 
count, specify whether the endeavour was made by these 
means, or by either of them. 

In the case of the King v. Higgins (w), above alluded 
to, the indictment charged, that the defendant did solicit 
and incite one James Dixon, a serv^ant of J. Phillips, to 
take, embezzle, and steal, a quantity of twist, of the 
goods and chattels of his master; and, upon this indict- 
ment, the judgment of the court below was affirmed 
upon a writ of error. 

Where a defendant is indicted for a misdemeanor, 
committed by the soliciting another to do that, which, 
if done, would amount to a felony, and render the defen- 

(n) 2 East, 5. 
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dantf as an accessory before the fact, also guilty of fe- 
lony, it is unnecessary to negative the commission of the 
felony, for it cannot be intended that a felony(o) has been 
committed where none is charged. 

IV. Offences consisting of misconduct in office ; as by 
extortion^ or other breach of duty, 8^c. 

In an indictment against a person, or body of persons, 
for misconducting themselves in office, whether the of- 
fence consist in misfeasance or nonfeasance, it is essen- 
tial to set forth the particular instance of misconduct, 
with its circumstances. Hence it is insufficient to allege 
against a constable, generally (p), that he conducted him- 
self improperly and negligently in the execution of his 
office. In the case of the King against Hollond and 
others (9), who were officers in the service of the East 
India Company, the indictment charged them with mal- 
versation in office; one count set forth a letter, requir- 
ing ihem to commence and prosecute war against Tip- 
poo Sultaun with all possible vigour and decision, and 
then alleged, by way of breach, that the defendant Hol- 
lond did not commence and prosecute war against Tippoo 
Sultaun with all possible vigour and decision. The 
court, upon demurrer, held, that this count was defec- 
tive, because it did not communicate to the defendant 
what was meant to be proved against him upon the trial. 

And the court, in the same case, were of opinion, that 
every fact material to constitute guilt, should be alleged 
with averments of time and place. 

Where an officer, under colour of his authority, ex- 
torts money or other property, it seems proper to set 
out the circumstances with a considerable degree of 
precision; for though in Cover's case (r) it was holden, 

(o) R. V. Higgins, 2 East, 5. {q) 5 T. R. 607- 
(p) R. V. Winteringham, (r) Sid. 91. Keb. 357. 
€tr. 2. 
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that an indictment, alleging generally that the defendant 
extorted a sum of money colore officii^ was sufficientafter 
verdict, yet this was afterwards denied by Lord Holt to be 
law ; for a verdict cannot render a charge more extensive, 
and, consequently, cannot cure a defect of that nature. It 
appears to be necessary, ^r at all events advisable, in an 
indictment of this kind to aver, that the defendant, being 
such otBcer, took and received a specified sum of mo- 
ney, or other property, into his own possession; for 
merely to say, that he compelled a party to pay or deliver 
it, does not seem to be sufficiently certain (x). And to aver 
that he took it underco/ottro/'/iw office and extorsioely; for 
Lord Holt and some of his brethren were of opinion, that 
the word extorsive was as essential in that offence as prO' 
ditorie in treason, or /e/onicc in felony (y). Yet in actions 
against officers, to recover penalties for taking greater 
fees than are by law allowed, it does not seem to be es* 
sential to introduce the word, unless it be used in the 
statute. And likewise to aver for what be took it, as that, 
being a gaoler, he took it for charging A. B. a prisoner in 
his custody, with an action at the suit of J. S. brought to 
recover, &c. (z) ; for shewing ease and favour to A. B. a 



(jr) R.v.Ba]De8, SLd.Ray. acted, received, and took the 

1 265. Sam of 28. 4d, from £• O. for 

{y) Salk. 680. Ld. Ray. chargiug A. H. with an action 

1265. at the suit of E. O. for the 

(z) In the case of the King sum of 2001. 

v. Broughton,Treui. P. C. 111. And in another count, that 

the indictment alleged, that the defendant unlawfully, un^^ 

the defendant being keeper of justly, and extorsively exacted, 

the king's prison of the gate- received, and took, &c. from 

house, at Westminster, under one H. M. the sura of two gui- 

colour of her office, unlawfully, neas, for ease and favour, and 

viDJustly, and extorsively, ex- for relieving one B. D. from 
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prisoner in his custody (a) ; for executing his duty as 
coroner (4); for writing the probate of a will, (c) &c. ; 
and this appears to be necessary, whenever the indict* 
ment is founded on a statute which interdicts the taking 
of fees by an officer for the performance of a particular 
duty, or which limits the amount of his fee. And in 
other cases^ where it can be clearly shewn under what 
pretence the money was extorted, it seems to be proper 
to aver it. But notwithstanding the dictum attributed 
to Lord Holt in Sulkeld ((/], it does not appear to be in 
all cases essential to set forthithe pretence. 

For besides the authority of Cover's case, as reported 
in Siderfin and Keble (e), it appears, that in the very same 
term the case of the King v. Atkinson (/] and another was 
decided in the Queen's Bench. The indictment alleged, 
that the defendants, being collectors of several sums as- 
sessed upon the inhabitants of, &c. by colour of their of- 
fice, exacted, received, and had, of one T. C, of L. the 
sum of 4^., without alleging, that they pretended that 
such sum had been assessed upon them. The defend- 
ants demurred, and contended that the indictment was 
vicious for a misjoinder, but the objection was over- 
ruled; and it was never contended, that the indictment 
ought specially to have alleged the pretence. So there 
is a precedent in West of an indictment against an es- 
cheator's servant, which alleges generally, that he broke 
and entered a certain dwelling-house, and under colour 
of his office seized and carried away certain skins against 

his irons, being then a prisoner (a) R. v. Broughton, Trem. 

iQ the said prison, and in the HI. % 

custody of the said defendant, (b) WestPr. sec. IO89 109* 
detained for a felony and mur- (c) West. Pr. sec. HI. . 
derby the said B. D. lately [d] R. v. Baines, Sslk. 680. 

and then supposed to have ^ (e) Sid. 9I, Keb. 357. 
been committed. /) Ld. Ray. 1248. 
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the form of divers statutes (c). And whenever the ex- 
tortion is effected by means of a general assertion, that 
the sum is due to the oQicer in respect of his oSice, the 
means must of necessity be generally alleged in the in^ 
dictment. And the distinction seems to be between 
those cases where the extortion may be committed ge« 
nierally, and those where the taking is prohibited by a 
statute in respect of some particular duty ; for, in the 
latter case, it is of course essential to shew that the de- 
mand was made in respect of that duty : and, therefore, 
in Lindly's casefg), in an information against the defen- 
dant, who made an extortionate demand for making a 
warrant upon a capias ad satisfaciendum, it was holden 
to be insufficient to aver^ that he did it colore officii^ and 
that it should have been shewn to whom the capias was 
ilirected, &c. 

Finally, it should be shewn, with certainty, how much 
was extorted. In the report of Baynes's case, in Salk- 
eld (/), Lord Holt, and the six justices who agreed with 
him, held, that the charge should have been, either that 
36. was his fee, and that by colour of his office be took 
8s. or generally, that by colour of his office, he extor- 
sively took 8s. 

And in most of the precedents of indictments for this 
offencQ, it is either averred, that nothing was due to the 
defendant, or as in the case of Atkinson and another above 
alluded to, that the defendants, being collectors of certain 
sums assessed, exacted, &c. from one T. C. being in no 
wise assessed by virtue of the act of parliament afore- 
said [h). But where the taking is manifestly unjust and 

[e) West. Pr. sec. 110. and [h) See also West's Pr. a. 

tee R. V. Lake, 3 Lev. 268. 108, 109. R- v. Brougliton, 

(/) Sulk. 680. Trem. 111. 
($) JJatt. 70. 
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unlawful, as where the taking any fee for performing a 
particular duty is wholly prohibited by a statute, it does 
not appear to be essential to aver that nothing was due, 
because the law will intend it (i). 

But where the officer is entitled to one fee, and ex* 
torts a greater, then the indictment ought to shew 
the excess in which the extortion really consists ; for, 
where something is really due, it seems to be improper 
to allege, that the whole was wrongfully extorted, and 
since, according to a well-known rule in pleading, the 
extent of the offence ought to be shewn, it appears to be 
necessary to allege, how much was really due, and how 
much the defendant took {k); and, in such case, it feemd 
that a variance upon the trial would not be material, pro- 
vided it were shewn that the sum. actually taken exceeded 
that alleged and proved to be allowed by law (/). 

And this rule extends to all cases of illegal imposition 
or exaction: thus, in the case of the King v. Flint (m), 
the indictment against the defendant, for making loaves 
of unlawful weight, alleged, '* debitum pondus minime ha^ 
bens ;* and it was holden to be insufficient, for not shew- 
ing what the debitum pondus was, and bow much was 
wanting. 

Of a nature similar to the last, is the offence of a private 
person who extorts money by threat of legal process. In 
the case of the King v. Soutberton (n) it vtras holden, that 
the threatening by letter, or otherwise, to prosecute for 
penalties under a statute, for the purpose of obtaining 

(i) See also West's Pr. s. (/) See K. v. Gilbam, 6 T. 

108« 109* R* V. BroQghtoo, R. 265. and R. v. Baynes, Ld. 

Trem. 111. and R. v. Loggen Ray. 1265. West. Pr. sec. 11 1, 
and another, Str. 73. (m) Salk. 687. Ld. Ray. 442. 

(k) R. V. Baines, Salk. 680. (n) 6 East, 126. See also R. 

Ld.Ray. 1265. R. v. Loggea, v. Woodward, 1 1 Mod. 137- 
Str. 73. R. V. Lake, 3 Lev. 268. 
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money to stay the prosecution, was not an indictable 
misdemeanor at common law, although the indictment 
alleged that money was actually obtained^ but that the 
oflence was indictable under the statute. 

It has already been seen, that in an indictment for 
sending a threatening letter, which is a capital offence, 
whether money or valuables be extorted by it or other- 
wise, the letter itself must be set out, to (o) enable the 
court to judge whether the letter is within the statute. 
But with respect to other attempts to extort or exact, 
it does not seem to be essential to set forth the words 
in which the illegal demand was made. 

In case of a criminal omission to perform a duty, 
it is necessary to set out the circumstances of the de- 
fault; as in an indictment against a parish for not re- 
pairing an highway, or against a county for not repairing 
a bridge, it is necessary, by proper averments, to shew 
where the highway or bridge are situated, and that they 
are in an unfit state to be used by the public; and it 
has been holden necessary, in indictments for not re- 
pairing an highway, to state the extent of the evil com- 
plained of, by setting forth the length and breadth, of the 
road out of repair (p). , 

y. Illegal Combinations and Conspiracies. 

In an indictment for a conspiracy it is usual to allege, 
that the defendants unlawfully and wickedly did conspire, 
combine, confederate, and agree together, to effect the 
criminal design ; and afterwards to allege, that the said 
defendants, in pursuance of the said conspiracy, com- 
bination, confederacy, and agreement, did certain acts 
§et forth in the indictment (q). And in such cases it 

(a) Oirdwood^s case, Leach, (p) 1 Haw. c; 96. 8* 88* Cas* 
169. R. V. Loyd, East. P. C. temp. Hard. 106.3l6.. 
976. (7) R. v.Rispal, Burr.iaSO. 

1 Salk. 174, Holt, 151. 
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seems, that the general averment that the defendants did 
conspire^ &c. to accomplish an object apparently criminal, 
is sufficient, without shewing in what manner and by what 
means (6) the conspiracy, &;c. was produced. Anditince 
it is the conspiring which the law regards as criminal, the 
offence is complete and consummate by conspiring, 
though no act should be founded upon it (c) ; and, there- 
fore, in strictness, it is unnecessary to allege any overt 
act done in pursuance of the criminal design (d). But 
since the conspiracy itself, (to use the words of Mr. J. 
Grose,) (e) is a matter of inference deduced from criminal 
acts, done in pursuance of an apparent criminal purpose 
in common between the defendants, and therefore the 
indictment for a conspiracy bears a resemblance to an in« 
dictment for treason, it is, at all events, proper to allege 
one or more overt acts done in prosecution of the confe- 
deracy on which the indictment is founded. 

In an indictment for conspiring to charge a man with 
any offence, it is not necessary to allege, that the defen- 
dants conspired falsely to indict the party, for his inno- 
cence will be presumed till the contrary appear (f) ; and 
for the same reason, the indictment need not allege that 
the party is innocent (g). 

But unless the object of the conspiracy he criminal^ it 
seems necessary to shew^ that it was intended to accom* 
plish it by some improper means. 

Thus, it is necessary, in an indictment against overseers 

{h) Per Perryn, Baron, in Kel. 203.*254. 2? Ass. pi. 44. 

delivering judgment in FuUer^s i6 Ass. pi. 62. 
case,^ Leach, 924. (e) R. v. Briitac and Scott, 

(c) Salk. 174. 4 East, 171. 

\d) Salk. 174, I Vent. 304. (/) 1 Salk. 174. 2 Burr. 

I Sid. 174. 1 Lev. 125. 62. 993. 

(g) I Salk. 174. 
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fmd othertfy for conspiring to m&r'ry paupers, in Order t0 
rid the parish of the burthen of ttiaintaining tbem, to shei^r 
that it v^as broaght about by illegal means, by violence, 
threats, or some other sinristef cneHinr, promises, or bribe, 
without the voluntary consent of inclination of the par- 
ties therfi^ive^ (A). For since the act of marriage is in 
itself fawful, a conspiracy to procure it can only amount 
to a t-rifme, by the practice of undue means; and this 
is said to hav6 been frequently raled by the jqdges (i). 
But where the ifidictment stated, that the marriage was 
procured by threats and menaces, it was holden to be snf-- 
ficient, tvrithout stverring it in terms to h^re been against 
the will or consent of the parties, though that should ht 
proved opotl the trial (k). But in these cases, the question 
which hiis been chiefly considered, is, whether the mar- 
riage ^voiitd effectuate that intention usually charged 
upon the defendants, viz. to exonerate their own parish^ 
and to throw the burthen upon another. 
. In the ca^ of the King v. EdWsirds (I) and others, 
judgment was arrested upon An indictment for conspiring 
tog^lher^ &nd giving the buftb^tid money to marry a pau- 
per, \Vho Waft an inhabitant of B. ifi order to defeat her 
settlement in that parish, because it w^s not averred, 
that ifthe Wiis last legally Settled in B. And it has been 
holden necessitfy in such an indictment to ullege, that 
the husband was a poor p^fsott, and unable to maintain 
himself and hi^ wiffe (M). 
In Tremayne*s Pleas of the Crown (n) is a precedent 

(A) Per Buller, J. R. V. [k] R. t. iParkhoos^*. jcc/ 

Towler and others, East. P. C. cited. East. P. C. 462. 
461. (/) 8 Mod. 320^ 

(f) R. V. Parkhouse, &c. («i) ft. v. Tanner, \ fisjk. 

cited. Bust. P. C. 462. 304. 

(n) p. 97. 
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af {(B iodtctaaral against AUibone and others, for con« 
tpivH^ tp j>er«u^le ope Hilli^rd to marry a woman much 
ift. 4eh(, by veptvenni^ing her io be a woman of gr^at pro^ 
p^t!t* «nd afterwards to induce tb$ 9aid llUliard to exe- 
cute honda to a stranger. 

Ateo^ aimilar indictment (o), fof conspiring to marry 
a siob io&Bt, of the age of 13 years, to the daughter of 
one of the defendants, and to efiect their purpose by re- 
presenting to the young man that the daughter was very 
rki« an4 ky threatening to tramport the daughter, un^ 
less she complied. And another precedent of the sam^ 
kind (p), for a conspiracy to bring about a marriage be- 
tween a rich heir and a woman of bad character, by re- 
presenting her cls of good character and large property. 
And, therefore, unless the object of the conspiracy be 
manifestly criminal, it seems that the means should be 
shewn to be unlawful. 

In a conviction under the stat. S9 & 40 G. S. c. 106. 
against illegal agreements by journeymen manufacturers,, 
the court held it to be essential that the agreement should 
be stated ; because it is necessary to shew a criminal ob- 
ject, as well as a criminal intent (9). 

But, by the express provision of the statute 37 G. 3. 
c. 193. against the administration, &c. of unlawful oaths 
and engagements, it is unnecessary to set forth the words 
of such oath or engagement in the indictment; but it is 
sufficient to set out the purport, or some material part of 
it (r). 

Of a nature similar to the offence of conspiracy is 
that of unlawful maintenance, which may be described 
by the general term manutenuit, without descending to 
the particular means employed. 

(o) Trem. P. C. 98. (9) R. v. Nejid and others, 

(p) Trem. P. C. 99. 6 East, 417. • ' ' 

(r) 9, 4. 

l2 
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In Tremayne's Pleas of the Crown, there is an indict- 
ment for maintenance, which in the marginal note is 
stated to have been drawn by Saunders, which avers ge- 
nerally, that the defendant for one whole year unlawfully 
maintained a certain plea pending in the Court of Ex* 
chequer, &c. [s) ; though in some precedents ift^ns also 
averred, that the defendant, in and for the maintenance 
of the said suit, expended divers sums of money (t). 

{s) TreiD. P. C. 177. R. v. (f) R. v. Langrish, Trtm. 
Price. See also Sav. 41. Co.. P. C. 17^. 
Ent. 163. 
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CHAP. VIII. 

Of the Averment of Circumstances collateral to the 
Act or Omission^ which render that Act or Omis- 
sion criminaL 

I. Situation or Character of the Defendant^ p. 150. 

II. Situation of others^ p. 153. 

III. Other Circumstances collateral to the principal Act, 

negative Averments, 4fc. p. 1 59. 

oINCE it is of the very essence of an indictment to spe- 
cify the nature of the crime charged upon the defendant, 
it may be laid down as a genera! rule, that the criminal 
nature of the act must appear upon the face of the indict- 
ment, and that if the act or omission be not in itself il- 
legal, it must be shewn to be so from the particular cir- 
x:um8tances of the case, which cannot be supplied by 
any intendment whatsoever (a). 

Thus, an indictment charging a man with a nuisance 
in respect of a fact which is lawful in itself, as the 
erecting of an inn, and which only becomes unlawful 
from collateral circumstances, is insufficient, unless it set 
forth some circumstances which make it unlawful (b). 

The criminality of an act, in itself innocent, may arise 
either from the situation or knowledge of the defendant 
himself, or from that of others, or from other particular 



(a) 2 Haw. c. !25. s. 57* 



(b) 2 Roll. Rep. 345. Pal. 
368. 374. 
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circumstances contained in the definition of the of- 
fence. 

I. From the situation or character of the defendant. 

Where the offence consists in the omission of some 
duty which the law throws upon the defendant, the in- 
dictment must always shew the defendant's liability 
to perform such duty, unless it appear by a necessary 
implication of law; and in some instances must specify 
the circumstances which created the duty^ with great 
precision. 

Thus, in an indictment against a paVish for the non^re- 
pair of an highway, or against a county for not repair- 
ing a bridge, it is sufficient to allege that the road is out 
of repair, or the bridge in decay ; because the parish and 
county are severally bound, by the law, to the perform* 
ance of such duties, and therefore an express averment of 
their obligation is unnecessary. But if a private per- 
son be indicted for not repairing>a road, it must be shewn 
that he waa under a legal obligation to repair it by rea- 
son of his tenure or otherwise (c). So where the inha- 
bitants of a particular division of a parish are indicted 
for the non-repair of a road, since the obligation must 
arise from custom or prescription, and does not exist at 
common law, the indictment must shew the custom, pre- 
scription, or reason by which they are hound ((/). 

An indictment set forth that the defendant being qua- 
lified to be constable, was debito modo electus to serve 
that office, at Islington, and that he had notice of it, but 
did not take the oath to execute that office. It was ob- 
jected that the indictment did not set forth that the de- 
fendant had been chosen by one having sufficient autho- 

(c) 1 Vent. 331. 1 Str. 187. Broughton, 3 Keb. 301. 3 Bac. 

(d) 5 Burr. 2700. R. v. Abr. 58. 2 T. R. lll.i»^3. 
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Wty, and.tbAt it did not appear how .be was choseni, and 
whether be had badnotioe, and for this exceptioo the in- 
dictmeat -was .quashed (e). 

So an indictment for nQt receiving an (^p^prentice is bad» 
.unless it aipfiear, on the record^ that there was a binding 
within the £3d of Eli2abeth9 for otherwise it would not 
appear tbat the defendant acted illegally in refusing to 
lake fche a^pprentioe (/). 

So an mdictiioent for a .coatenipt in not eyecuti^g a 
-warrant, ought to set forth the nature and tenor of ,the 
.warrant {g). 

Where it is uecesctary tp a^e,r the situation or character 
(Of 'the .d^f^ddant at the time. of the act or o.mission, it 
seems to be settled that it ,is ^uQicient to .aver that he 
being mchAid the act (h). 

An iafqruiation under the .at^tpte U) which eaacts» 
ithat if any per«oii, ^e. above the age.of J4, shall unla\v- 
fully take a invalid or woman 4111 married, 4^r. charged, that 
tbe defendant, hemg above the age of 1.4 yeai:s, did take 
a young .m^id ^way, &c.,; it w,a3>inoved, jn arrest of 
judgment, that the infarraaticin .did uQt a.ver that tbe 
defendant was abpve. the :age.of 1|4 years at the time of 
•takuig, bdt only thjvt he ieiX^.abov.e the age of .14 years; 
did take. Cut the court held that the information was 
igood,.anddistii>guished between the case .where the ex- 
l><ei?5:is added to, the person acting, and where it is ap- 
plied to the ..subject of the act; that if an indictment for 

(e) 5 Mod. 96. Comb. 328. (h) 2 Haw. o. 25. s. 112. 

•Sec R. V. Burden, 4 T. R. Cro. J. 640. 2 Mod. I2R. 

778. ' S.Roll.JJep. 28(). Moor, 606. 

.(/) Str. 1268, R. V. Trevi- 2 Lev. 229. Ray. 578. Keb. 

lian. 85^. 

{g) 1 Vent. 305. (1) 4 & 5 P. & M. c. 8. 
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a forcible entry should aver that the defendant on such a 
day, with force and arms, did enter into such a house, 
being the freehold of J. N. without saying, then being 
tlie freehold, the indictriient would be bad;, but that 
in the principal case the existens being addeo to the per- 
son, carried th^ sense to the time of the offence com- 
mitted [k). 

So if a man be indicted for not coming to church, it is 
sufficient to say that existens of the age of 16 years, he 
did not come to church (/)• 

And it seems to be a general rule, that where the cri- 
minality of the act or omission arises from the particular 
situation of the party, which operates as a disqualifica- 
tion, it is unnecessary to aver that disqualification with 
circumstances of time and place (m). 

So in an indictment against a defendant for miscon- 
duct in a particular office or situation, it is sufficient to 
allege, generally, that he was in such an office or situation 
at the time. In the case of the King v. Hollond («), the 
indictment stated that he was a counsellor in the room 
and place of R. M. during the period in which certain 
malversations in office were alleged to have beenr com- 
mitted by him; but the court held that the allegation 
was sufficient, and observed, that in criminal prosecu- 
tions, and actions against jiistices of the peace and cler- 
gymen, for any offences committed by* them' in their 
respective situations, constant practice had settled that, 
as against them, the exercise of their office is proof of 
their obligation. 

From the criminal knowledge of the defendant. 

Where a particular knowledge on the part of the 

(Aj) R. v. Moor, 2 Mod. 128. (») 6 T. R. 623. and per 

2 Roll. 126. Buller, J. Berryraan v. Wise, 

(/) 2 Mod. 130. 4T. R.366* 
(m) 2 Haw. c. 25. s. 84. 112. 



Situation of the Defendant. 153 

defendant renders what he did criminal, the fact of bis 
knowledge must be expressly averred (n). And tbis 
important averment is the principal one in a very large 
class of offences, comprehending all accessories after the 
fact, all utterers of forged notes and counterfeit money, 
Jcc. for in such case the very essence of the crime con- 
sists in the guilty knowledge of the defendant. 

Staundforde, speaking of indictments against those 
guilty as accessories in receiving felons, after laying it 
down as a general rule, that the indictment must state 
the manner of the felony^ and the knowledge of the party 
receiving the felon, excepts the case where the felon has 
been attainted in the same county, for then be says it is 
not necessary to make mention of the manner of the 
felony (o), for it is sufficient that he was attainted, though 
the attainder be^ erroneous; in which case it was not 
lawful for any one to receive him, for every one is bound 
to take notice of this attainder, which is matter of record 
in the same county. But this doctrine seems to have 
been materially contradicted (p). 

Lord Hale says, ** I never thought that opinion of 
Staundforde to be law, that the receipt of a felon atlter at- 
tainder in the same county, made a person accessory with- 
out notice, because he is bound at his peril to take no- 
tice that he was attainted ; for it oftentimes lies as little 
in the knowledge of many persons who are convict of 
felony or treason, as whether a man be guilty of it (9)." 

And Lambard (r), in commenting on this doctrine, ob- 
serves, ** Bracton very reasonably requires a right and 
direct knowledge in the parties, to make them accessory 
in the one case as well as in the other, for albeit a record, 

(it) 2 Haw. c. 25. s. 66, 6?. iq) 1 Hale, 323. Vide Dyer, 

{0) Stauo. 96. 8 E. 4. f. 3. 355. 

(p) 3 P. Wms. 494. (r) p. 293. 



aod especijiUy the pr-enuociatioB of an outlawry, ]be «o 
notorioua, that c^ery iuasi iooay easily come to Jcaow the 
aame ; yet were.it ao over .gjseat fextremity that eacb iuan 
abf^uld. at tbe i^erii of bia own life, iafojrm hina^elf ajid 
take underatapduig of it." 

And Lord Hardwicke» in ttiecasie of tbe JCing v. Ber^- 
ridge (r), observes, tlie reagoniag of Lambard appears 
to be very judicioufi, and upoti tbe whole of ihia j)oint 
we all thijak that the true wiuy of undecfttaudiDg tbeae 
bpoks ii^, that an outlawry or attainder io .a .particular 
cooBty naay, .as tbe <:ase .may b^pjpieo to be «circua)ataQce<i» 
be some evidence of jootice to an acceasonv in the. same 
county.; burt: that it •cannot^ with any reason or Juatiqe, 
cnaate an absolute legal ,preaumption of notice^ so as to 
excuse tbe .not chargiug tbe iact to ,be dose scierns or 
scienter^ in tbe Indictment. 

In an indictment for carii^ir^g.a^^ersont ill of tbeismall- 
pox,.fr«xm one parish to anotrbei;, it wasbolden to be ne^ 
cessary to .aver that defendant Mnev) that tbe party so 
curried had the small-pox [s). 

And in general, wherever .a statute makes a guilty 
knowledge part of the definition of an ofiencey the .know- 
ledge is a material fact which must be expressly aver- 
red (0« Biit where a statute prohibits generally, and is 
ailent as to intention, it i^ppeacs clear that a pleader need 
Dot aver >knowledge upon tlte face of the indictment; bow 
far, in«ucb case, proof that tbe defendant's mind was 
free from all guilty knowledge* would^go towards bis /ex- 
culpation, is a qruestion which need not .here be consi- 
dered [u). 

Therefore, under the slat. S3 G..3.C. 13. against seduc- 

(r) 3 qP, Wim. il96. (i) ^R. v. Jukes *& a1. i8 T. 

{$) Andr. 162. R. m6. 

(tt) See «. V. »Bell, Fost- 
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i(Dg«rtificerft»it is uoneceesary to aUege that the defen* 
4ant k^n^^ the peitBon to be an artifioer (u). 

Mow the ionawkdge must be m>erred. 

No express form of words is essential to this arerment. 
Ittias beefn holden, that an indiotmenft^ver-ring that J. S. 
-scienter n*eceptat>it such a one being a felon, was iasuffi- 
tnent, for want of an exf)res8 averment that J. S. ilcnew the 
iperson, so received by >bi«i, to have be«n a felon (v). 
Sut this, 86 observed by Serjeant Hai^ins, ie contra- 
drded by a number of later decisiona, in which it baa 
been holden, that the word scienter^ in such a case, vhall 
be construed to go through the whole 'sentence (y). 

Upon an indictment for attempting to aeduoe a soldier, 
under theatat. 37 G. 3. c. 70. (z) it was holden that the 
word advisedly contained a sufficient averment of know- 
ledge ; and it was holden, in the same case, that an aver- 
4nent of knowledge is virtually included in the averment 
that the defendant endeavoured to seduce {n). 

11. Pram the situation of others. 

An indictment charging a constable with having vo* 
lunlarily and feloniously suffered a .person arrested by 
him, on suspicion of felony, to escape, without shewing 
what the naitufe of the felony was, and that it w^m actu* 
^allycomrmitted, is void, both for want of shewing that 
any offence had actually been committed by the person 
arrested, and also for not specifying what the felony was.; 
for, unless the arrest were for a felony, the aufferii^g the 
escape would not be felonious (b). 

(m) R. v. Myddletoo, 6 T. {z) R. v. Fuller, Leach, 

R.739. 916. 

(x)'7H. 6. 42. (a) lb. 

{y) 2 Haw. c. 25. s. 67. 2 [b] 2 Haw. c. 25. s. 66. 

Lev. 208. 8 Ed. 4. 3. Str. 73. Cro. Eliz. 752. "Str. ^2. 261 

904. 1^68. 3 P. Wins. 497. OW. 

6. f. 2. 
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So in an indictment *for a rescous, the indictment 
ought to shew, that the party rescued was in legal cus- 
tody, and, as it is said, should set out the writ and war- 
rant (6). 

A prisoner was indicted, under the stat. 10 G. 9. cSl- 
for having conveyed instruments into the prison of the 
Poultry Compter, with intent to aid and assist the escape 
of Henrietta Lake, he well knowing the said Henrietta 
to have been lawfully committed to the said prison, upon 
5W5p2aon of forging a promissory note of lOO/, with intent 
to defraud one Elizabeth Whitelock, &c. The act on 
which' this indictment was founded, makes the offender 
guilty where the prisoner " was committed to, or detained 
in, any gaol, for treason or felony expressed in the war- 
rant of commitment or detainer." The judges were 
unanimously of opinion, that a commitment upon suspi«- 
cion essentially differed from a commitment for treason 
or felony clearly and plainly expressed, which can never 
be the case where thp commitment is tipon suspicion 

only (c). 

An accessory after the fact can only become so from 
his criminal conduct in respect of another, who has be- 
fore that time committed a felony (d). The-charge, there- 
fore, ^against a criminal of this description, consists of 
two parts : first, of the felonious siUtation of the prin- 
cipal, and secondly, of the guilty knowledge and conduct 
of the accessory. In the^ first place, it is an invariable 
rule, that the guilt of the principal must be averred upon 
the record. This may be done in different ways, accord- 
' ingas the principal and accessory are indicted together,x)r 
as the accessory is separately indicted, after the convic- 

[b] 2 Mod.Ca. 357. W 3 lus. 138. Hale, 218. 

(c) R. V. Walker, Leach, Bracton, c. 13. s* 1 & 2. R. v. 
114, Berridge, 3 P. Wms. 439. 
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tioDof the principal. In the first case, the indictment first 
charges the principal with the commission of the felony, 
and then avers, that the said C« D. well knowing the said 
A. B. to have done and committed the said felony, in 
manner and form aforesaid, afterwards, to wit, on &c. at 
&c. did feloniously receive, comfort, harbour, and main- 
tain the said A. B.; or, that he did such other act, in re« 
spect of the principal felon, as makes him an accessory. 
Where the accessory is indicted after the conviction of 
the principal, and in the same county, the indictment 
may either allege, that the principal committed the fe- 
lony, and then charge the accessory, as in the former 
case, or may set out the record of the conviction of the 
principal^ averring that he was in due form of law con- 
victed of such felony, and then proceed to charge the 
accessory as in other cases (e); and the indictment need 
not allege that the principal has been attainted (/). 

But where a person is indicted in one county, as ac- 
cessory to a felony committed in another, it seems to be 
necessary to allege, positively, the commission of the fe- 
lony in the second county: this was^expressly holden(g) 
by the Judges, who consulted upon the mode of proceed- 
ing against Lord Sanchar, as an accessory before the fact, 
and the reason which they gave, seems to be equally ap- 
plicable to the case of an accessory after the fact (A). 

In an indictment against one for a misdemeanor, in 
receiving stolen goods, it is unnecessary to allege the ori- 
ginal felony with either tim^ or place (i) ; nor is it neces- 
sary to state the name of the principal offender, for the 
great object of the statutes relating to this offence, was 

{e) Fo8t.365. 8E.4.3. Fitz. (g) Lord Sanclier't case, 4 

Ind. 16. KeiU 194. R. v. Ber- Co. 

ridge, 3 P. Wms. 439. {h) See p. 130. 

(/) lb. and Hy roan's Case, (t) R. v. Scott, East. P. C. 

East. P. C. 781. 781. 
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to hriafi tJie feeeivcr to|urtke in ctset wheie tke princi* 
pal offender camiat easily be dia€0(¥ered(i). 

A dafendant may he indicted for receiving ttdett pran 
perty» if it remaitt the same in tuhttaiice, though its name 
h^ changed; and^ therefiare, a principal may be indicted 
ffMt the atealing of a live ah«ep» and the aecesaory with 
ceeeiviag twenty pounds of Biutton(Ar). 

In an indictment against a receiver as accessory, il 
must appear the value of the property stolen and received 
exceeded one sUilling, for in petit larceny there are no 
accessories* 

The properly stated to have been received, should 
agree Mrith that averred to be stolen ; but, in Morvis^s 
qase(/), vt^here the indictment charged the principal with 
stealing two bank*notea, the property of S. S. and charged 
the accessory with receiving the said notes, the pn^ity 
and chattels of the said & S. it was holden, that the word 
chattels might be rejected as surplusage. 

Tbo«^, in general, the offenoe of high treason be ef 
so heinous a nature, that all who participate in it are 
considered to be principals, yet it seiems, that one who 
becooses a traitor, by receiving the principal traitor, is 
so &r to be conudered in the light of an accessory, tbu 
he cannot be convicted before the principal, and that he 
ought to be specially charged with the criminal teeeption 
of the principal traitor (m). 

Mrs. Lisle was indicted for *' entertaining and conceal^ 
ing John Hicks, a false traitor, knowing him to be such,*' 
and was convicted ; but her attainder was afterwards re-f 
versed, by an act of parliament, which declared her pro? 

(t) R. ▼. Thomu8, East. P. (/) Leach, 5^5. 
C. 781.< (m) Foat. 346. 

{k] R« V. Cowdl aiid Green, 
East. P. C. 781. -• 
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secntioti to hate been irreguTar and illegal, 8in€6 the ^kt 
Hicks bad not, at the time of the trial, been attainlied ov 
coriTfcted of anj such crime (;i). 

Where an homicide amounts to murder, because it if 
committed on the body of an officer in the execution ef 
his duty, or of any private person specially protected bj? 
the law, it seems to be sufficient, in all cases, to charge 
the party with murder, in the common form, without any 
special averment as to the situation of the officer(a) killed, 
for the gist of the accusation is the killing with malice 
prepense, which constitutes the aggravation, and, as al« 
leged iu the indictment, is an inference arising upon 
evidence, from the circumstances of the case. But if the 
office be alleged,*^ it is sufficient to aver, generally, that 
the person was a constable, without setting forth any cir- 
cumstances relating to his appointment (p). 

IIL Ftotn other circumstances. 

It has already been observed, that no indictment is ' 
sufficient which alleges an act or omission in itself in^' 
accent, unless it proceed to disclose circumstances 
which render such act or omission illegal. But it seems, 
that whether the offence be of common law or statute 
able origin, if a primA facie illegality be shewn, the 
indictment will be sufficient, fc^ it is in general unneces* 
sary to negative any excuse or justification, the affirmative 
of which would be an answer to the charge; such aver-* 
ments would be unnecessary, since the prosecutor woiftld 
be untler no obligation to prove them, and therefore the 
allegation and proof of such circumstances a? would avait 



(ft) 4 St. Tr. 130. \p) GordoD*scase,Leach;68J. 

(o) Mackally'ft case, 9 Co. R. v. Hollond, 5 T. R. 607. 
07. Cro. J.980^ Cro.Car. 183. 
379. 538. 3 Ins. 52. Hale, 45. 
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byway of justiricatioDy come most properly from the de- 
fendant (9). 

In the case of the King v. Baxter (r), the defendant 
was indicted under the stat. 22 G. 2. c. 58. s. 1. which 
enacts, that the receiver of cejtain stolen goods may 
be indicted as for a misdemeanor, although the principal 
felon be not before convicted of the said felony, and 
whether he is amenable to justice or not. It was moved, 
in arrest of judgment, that the indictment was defective, 
inasmuch as it had not stated, negatively, that the per- 
son who had stolen the goods bad not been convicted. 
But all the judges held that the averment was unneces- 
sary, for that it would be stating a mere negative aver- 
ment which the prosecutor would not be bound to prove; 
that the fact was matter of evidence to be proved by the 
defendant, which, when proved, would entitle him to an 
acquittal; that this opinion was warranted by the case 
of the King v. Pollard (s), which was an indictment on 
the stat. 5 Ann, c. 31. s. 5.; and the objection was, that 
the prosecutor had not averred that the principal could 
not be taken, but the averment was not necessary ; and 
that the principle was to be found instill older authority, 
1 Sid. 303. and 2 Haw. c. 25. s. 112, where it is stated, 
that if there be any description in the negative^ the qffirma'- 
live of which would be a good excuse for the defendant^ 
the proof of it lies on him, and need not be stated in the 
indictment. 

But the above rule, as cited from Hawkins, is too ge- 
neral, for it has been holden, by great authorities, that a 
negative description must be averred, where it is an es- 

(9) R. v. Baxter, 5 T. R, (r) 5 T. R. 85. 
84. R. V. Pollard, <2 Lord (s) Ld. Ray. 1370. 

Ray. 1370. 2 Haw. c. 25. s. 
119. 1 Sid. 303, 
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sential ingredient in the offence. According to Lord 
Hale, whereran offence is made felony, or otherwise pu- 
nishable by act of parliament, though the indictment 
niust take in the circumstances which in the body of the 
act make up the offence, yet if by proviso in the same' 
statute, or by any subsequent statute, some cases or cir- 
cumstances are omitted out of the act, the indictment 
qeed not. mention them, and qualify the of}*ence so as to 
exempt it out of the proviso, biit the party shall have the 
benefit of the proviso by pleading not guilty [t]. 

In Palmer's case, the prisoner was indicted under the 
St. 8 & 9 W. 3. c, 26. 8. 6. which enacts, that ** if any per- 
son or persons shall take, receive,'pay, or put off, any coun- 
terfeit milled: money, or any milled money whatsoever, 
unlawfully diminished and not cut in pieces, at and for 
a lower rate and value than the same by its denomination 
doth or shall import, or was coined or counterfeited for, 
they shall be guilty of felony." The indictment charged, 
that the prisoner had put off ten pieces of counterfeited 
milled money, made and counterfeited to the likeness 
and similitude of the current silver coin of the realm, 
called shillings, for 21 pieces of the current silver coin of 
the teaini, called shillings, bieing a lower value than they 
by their denomination did import, &c. No count, in the 
if«dict|hetity stated thiat the counterfeit money, charged 
to have been put off, had not been cut in pieces^ and the 
court was clearly of opinion that the indictment was bad, 
for tbe words not cut in pieces^ are a material part of the 
descriptipn pf tfie pfrence(z<). 

In Jones's case, an infonnation was holden to be in- 
sufficient} for ^Qt averring, that certain goods^ imported 
from Hollancjr, wpre nxii cyf the growth of HollaM{x). 

• • 

• (r) 2 Hale, 17Q. ' (x) Hardr. 2i7- Vin. Ab.. 

(m) Palmer's case. Leach,, tit; Inf. 418. 
V20. coram Sir W. Blackstone. 
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In the case of the King ▼• Bell (y), which was an in«« 
dictment under the stat. 8 & 9 W. 3. c. S6. for having a 
coining press in possession, every thing which shewed 
that the defendant had no authority was negatively set 
out, and Lord Mansfield (z) held that this was necessary, 
and a point settled by all the authorities. And Mr. Juft> 
lice Denison observed, *' there is a known distinction be- 
tween exceptions in a statute, by way of proviso, which 
need not be set forth, and those in the purview of the act; 
and the case of R. v. Bell is very strong to this point, upon 
an indictment for having coining instruments in his cus- 
tody. 

It had been holden indeed (a], by all the judges, soon 
after the passing of the stat. 8 & 9 W. 3. c. 9S. that the in- 
dictment ought to negative all the exceptions contained in 
the enacting clause, since the want of the authority men- 
tioned in the exceptions, is part of the description of the 
offence. The same point was decided in the early part 
of the last century, in the case of a prisoner .who had been 
convicted before Mr. J. Turton, at York (A).. 

And in the case of R«v. Jar^is (c). Lord Mansfield ob- 
served, ** it is a known distinction, that what comes by 
way of proviso in a statute, must be insisted on by way 
of defence by the party accused ; but, where exceptions 
are in the enacting part of the law, it must in tbe in* 
dictment charge that the defendant is not within any of 
them." 

In the case of convictions, it has long been fully (d) 

(y) Foster, 430. (d) R. v. Ford, Str. 554». 

{z) Burr. U8. R. v. Bryan, Str. 1101. Doi^g: 

(a) East P. C. 167. Cro. 331. Sander's case, 1 Saund. 

Cir.Comp.d6l.edLl. Fost430. 863. R. v. Tucker, Ld. Ray. 

{h) East. P. C. 167. 1386. R. v. Little, Burr, 6l3. 

(c) FoBt. 430. 1 East. R. 
044. Burr. 148. 
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settled, that the information must negative the excep- 
tions contained in the purview of the statute upon which 
the conviction is founded (d). In the case of the Queen v. 
Matthews (e) indeed, it was holden, that in a conviction 
under the stat. 4 & 6 Ann. c. 14. it was sufficient to al- 
lege, generally, that the defendant, not being qualified 
according to law f &c. ; but, in the subsequent cases of 
R. v. Hill (/), R. V. Pickles (g), and R. v. Jarvis (A), it was. 
holden, that the several qualifications in a conviction, 
under the statute of Ann, ought to be expressly nega- 
tived. In a penal action indeed, upon the same statute, 
it hat been holden to be sufficient, to negative the quali- 
fications generally; yet Mr. J. Foster, in the case of the 
King V. Jarvis, intimated his opinion that this was not 
sufficient [i). These, indeed, were cases of summary con- 
viction, before justices of the peace, but there does not 
appear to be any distinction, in principle, between in- 
formations before magistrates and convictions; for every 
thing essential to the true description of the offence, 
ought to be alleged in an indictment, and that which is 
not essential to such a description is unnecessary in a con- 
viction ; and the court, in the case of the King v. Jarvis, 
fe^m to have considered the same arguments as applica- 
tte to [k) indictments as well as convictions. 

' (4) «And«ven those contained sauctioAed hy many peeoe* 

in a clause, to which the enact- dents, under .the stat. 5 Ann. 

ing claase^spressly refers. B. c« 5. ; but, in general, in a.de- 

v.Pratten, 6 T. R. 559. 1 Str. claration under a penal statute,. 

497* 1 Bast, 644. it is necessary to negative the 

{e) loMod. f7. exceptions in 1;fae puryieW", 1 

. {/^ Ld. Ray. 1415. T. R. 444. 7 T. R. 27. ^ 

(g) Cited by Lbrd Mans- ' (^)'^Seea]so thif opinidns of 

lltkl, Btttr. 149* Lawrence and Le Blanc, 

(A) Burr. 148. justices,^ in the case olTR. v. 

. (i) This has, however, been Stone, 1 Ea8t,^44. "^ '^"' 

M 9 
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Hence it may be inferred, that ihe position cited 
from Hawkins is too general, and that it does not 
extend to exceptions contained either in the enacting 
clause, or in a clause to which it immediately refers; 
and it is to be remarked, that in Baxter's and Pollard's 
cases, there was no necessity to call in aid so general a 
rule, for there the offence consisted in receiving stolen 
goods, kno\ving them to have been stolen; and though 
the authority of the court to try the offenders depended 
upon the negative circumstance that the principal felons 
bad not been convicted, the definition of the offence itself 
remained just as it was before^ wholly clear from any ne« 
Ijative description. 

The instance cited by Serjeant Hawkins, in support 
of his very broad position, is the case of an indictment 
for not going to church, in which it is unnecessary to 
aver, that the party had no reasonable excuse, &c.; it is 
a full answer (o this to observe, that the stat. 29 Eliz.c.6. 
s. 6. has rendered such an allegation unnecessary, l;>y pre** 
scribing a general form of indictment. 

And froni analogy to the decisions in cases of convic* 
tions, it ^eems to^be necessary in an indictment, not only 
to negative the e^^ep^ipns in the purview of the statute, 
but also those to which the enacting clause imtnediately 
refers (A;) ; and that, if exceptions be negatived, wbelre it 
isnot necessary they may be4*ejected as surplusage (/)• 



, \)c) R. V. Pratten, 6 T. K, iadictraeotn founded upon sta- 

55£(. ^ tuteti, see tit. Indict, on StS" 

(/) R. v. Hall, 1 T. R. 322. tute. 
for further observations upon 



1 * • "> ». 
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CHAP. IX. 

Of averring the Defendants Intention. 

.  . '  

' 1 O render a party criminally responsible, a vicious will 
must concur with a wrongful act {a). But though it be 
universally true, that a nrian cannot be<!:ome a crimi'nat, 
unless his mihtl be ifi fault, it is not so general a rule, 
tliat the guilty intention must be averred upon the face 
of the indictment; 

In cases of treason, the traitorous inclination and de- 
sign is expressed by the word proditoriL 

And in all cas^s of feFony thfe act must be alleged to 
have been, committed /^/omcr, a word denoting the cori 
rupt intentibh of the defendant to perpetrate the partfcu- 
lar species of felony ^itH which lie Is 'charged. Bu< 
where a particular intention, ei^ther at common law, of 
by the enactment df astatute, is essential* to the offence; 
that jhtentioh must be expressly and plainly averred; 
Thus, in am indictment for burglary it is necessary to* 
aver, ettber that thedcfendantdid break into the dwell- 
k)g-house aiid steal certain property, or thai he bfoke m 
with intent to commit a specific felony (h)\ and the tech- 
Bical averment thttt the act was coxt\m\tit& hurgldrltet, 
does not in the latter case supply the want of a direct al- 
legation of the defendant's intention. And there seems in 
gieneral to' be a distinction between cases, where the af- 
tainment of B, particular criminal object constitutes the 

{a] Haw. c. 73. s. K 5 Co. 4 Bl. Comm. 125. R. v. Ld** , 
125. 5 Mod. 165. Salk. 418. ^ Abingdon, 1 Esp. R. 22B^ 

{b) I Hale, 56l. 
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crime, and offences resting merely in tendency. For 
where the end is actually accomplished, it must naturally 
be presumed, that the defendant bad that end in view ; 
but where the injurious consequence does not follow, the 
question of intention is more ambiguous, and therefore 
ought to be precisely averred on the face of the indict* 
ment. 

Thus, in ail indictments for the publication of libels, 
it is necessary to aver, that the defendant published the 
illegal matter maliciously , or to describe his intention by 
some equivalent epithet (c)« 

Where the statute creating a particular offence, or in* 
flicting a heavier punishment upon one already existing, 
makes use of particular epithets as descriptive of the o& 
fender's intention, it is in general necessary to adopt them 
ia framing the indictment. 

Therefore, an indictment for the clipping and washing 
of coin, which offence was made treason by stat 5 & 
18 EliZft must express {d) that it was done causa lucri, 
. So an indictment in a praemunire, for aiding one' being: 
a priacipal maintainer of the see of Rome, is bad, if it 
omit " t9 the intent to set forth the authority, &;c." which 
ave part of the qualification of the offence contained in 
the . statute (e) ; and in general, wherever a particular 
intent is part of the statutable definition of the offencej 
it should be averred in the terms of the act. 

Where a statute creating a felony or other ofieDce, 
makes no mention of the intention acconxpanying the 
prohibited act, it does not seem necessary to make any 
averment respecting it in the indictment Thus, in an 
indictment under the stat 3 H. ?• c. 2. for the taking 

> 
(c) Sty. 392* Per Ray, (d) 3 Hale, 189. 

C. J. 1 Via. Ab. 633. pL3. \e) Dy. 363. 347* 
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away, &€. of an heiress, &c. thoagh it is usual to aver the 
taking to have be)en e& inientione (id ipsam maritahdam^ 
yet it has been holden to be unnecessary to make that 
averment, because the statute has no such veords as ea 
inientione ; but, according to Lord Hale, it is safest to, 
use those words (/). » 

Wrth the exception of one particular species of trea- 
son,- a mere guilty intention cannot constitute an oflfence 
against the law ; but when an act has been done (g), then- 
the law judges not only of the act itself, but also of the 
intention with which it was done ; and though the act 
itielf would otherwise have been innocent, the intent be- 
ing criminal, the act becomes criminal and punishable (A). 
But it seems to be a general rule, that in all such cases/ 
where the act becomes criminal and punishable on ac* 
count of the intent with which it was committed, the 
particular intention must be averred. 

Thus where several persons were indicted for carrying 
one infected with the small-pox from one parish to ano- 
ther, it was holden necessary to aver, that it was done with 
an ilTinte7it[i). And in the cage of the King v. Phil- 
lips (ft). Lord EllenboTOUgh, C. J. observed, " if any par- 
ticular bad itiftentibii accompanying the act, be necessary 
to constitute it a crime, such intention should be laid id 
the indictment*' In many cases the allegation of intent 
is merely forma), being no more than the result and infe- 
rence which the law draws from the act itself, and which 
therefore requires no proof, but What the act itself sup-' 



(/) 1 Hale, 6^. %^. IL v. Higgins, 2 East, 4. 

[g] See Parker's case. Leach, Per Lawrence, J. R. v. Bryan, 

48. indicted for bavins coun- Str. »QQ. R. v. JollUfe, 4 T. 

terfeit money in his possession R. 985. 

with intent to utter it. / (i) Andr. iGS. 

(h) R. T. Schofield, Cald. {k) 6 East, 473. 



; 
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plies : but where t5e act is indifferent in itself, the iii* 
tention with which it was done then becomes raaterial, 
and requires, as does any other substantive matter of 
fact, specific allegation and proof. 

It is frequently advisable to state specially the inten- 
tion with which a particular offence was committed, 
though the offence itself, which is the foundation of the 
prosecution, be entirely independent of the particular in« 
tention charged. Thus, in an indictment for an assault, 
}t is usual, for the purpose of aggravating the punish- 
ment, to aver, that it was made with intent to commit 
murder or rape, according to the fact, in order to guide 
the court in their infliction of punishment. 

The same burglarious entiy may be laid, in several 
countsi of the indictment, to have been made with differ- 
ent intents; as, with intent to steal the goods of J. D, in 
the first count, and with intent to murder him .in the se- 
cond ; for the facts and evidence are the same (/}. 

With what particularity. 

When an evil intent, coupled with a particular act,' is 
criminal, it does not appear to be essential to state the 
particuifir way in which thfe act was intended t6 produce 
the mischief: thus, as has already been noticed, it is un- 
necessaiy, in an indictment for forgery, to shew the par- 
ticular method by which the defendant intended to ren- 
der his fraud profitable; but it is sufficient to allege, that 
he forged the note, &c. with intent to defraud a particu^ 
lar person. But, in such cases, the intent must be proved 
as laid (m), and a variance would be fatal; therefore, in case 
of burglary, if the entry be alleged to have been made 
with intent to commit a specific felony, the indictniisnt 

(/) R. V. Thompson, Nor« (fit] R. v. PowelU Leach^90« 
folk^Sumin. Ass. 178U' E&st, 
P.C.4ii5, 
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wiH not be supported by evidence of an entry with intent 
to commit another kind of felony {n): so, if A. be in- 
dieted for a burglary, with intent to steal the goods of 
J. W. he cannot be convicted upon evidence that he in- 
tended to steal the goods of J. D. (o) ; for the averment is 
material, and cannot be rejected as surplusage. And 
though where the burglary includes a larciny, it is suffi- 
cient to lay it to have been done with intent to steal, &c, 
the converse of the proposition is not trite; for a bur- 
glary laid with a larciny, will not be supported by pro/of 
of a burglary with intent (p) only, for these are different 
offences, and an acquittal of the latter cannot be pleaded 
in bar of an indictment for the former {q). If an act' be 
charged to have been done with a felonious intent to com- 
mit a crime, and it appear upon the face of the indict- 
ment that the crime, though perpetrated, would ndt hive 
amounted to a felony, the word felonious being repug- 
nant to tbe legal import of the offence charged, may bfe 
rejected as surplusage (r). 



t • 



f '■' 



(n) 1 Hale, 56 1. qu. whether the word can ilD|e 

(o) R. v. Jenks, £a$t*P, C. rejected as sarplusagte wheite 

514. See the same case> the defendant is ^charged with 

Leach, 896. from which it ap- having feloniously committed 

pears, that the objection was an act which is not felony, aa4 

taken at the trial, but overruled, not merely, as in the above 

and the prisoner was convicted, case, with having attempted 

{p) East. P. C. 514. (with a felonious intent) to do 

{q) R. v. Vandercomb and that which is not felony. See 

Abbott, Leach, 816. R. v. Holmes, Cro. Car. 376. 

(r) R. v. Scofield, East. ' Kel. ^9- alfer. 2 Hate, 172* 

P, C. 1029- Cald. 397. But neg. 
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CHAP. X. 

Of the Description of Per^ons^ Places^ and Things 
connected with, the Offence^ with Names^ Quantity^ 
and Value. 

I. Certainty of Persons, p. 170. 

II. Of Places, p.ne. 

III. Of Things moveable, p. 180. 

According to Lord Hale, there must be a certainty 
in every indictment touching the thing wherein or of 
which the offence is committed (a). 

This certainty seems to consist in the special descrip- 
tion of the persons, places, and things mentioned in the 
indictment, with their respective names, situation, ex- 
tent, nature, quantity, number, value, and ownership. 

Certainty in the names, of persons and things, the si- 
tuation of places, and the names and ownership of pro- 
perty, is in genera] substantial, and the allegations con- 
cerning them must be strictly proved. Magnitude, 
quantity, number, and value, are, in some instances, es- 
sential to the description of the offence, and should, it is . 
said, be stated with certainty, to enable the court to 
judge of the heinousness of the offence, and to inflict a 
proportionate punishment ; but it seldom happens that 
a variance from these allegations is material. 

I. Of the description of persons with certainty of names. 

In an indictment for murder, it is in general essential 
to state the name of the deceased, and inquests, for the 
want of this particularity, have frequently been holden to 
be defective (b). 

(a) 2 Hale, 183. [b] 2 Haw. c. 25. s. 71. 
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And though indictments have foFroerly been allowed, 
which charged the defendants with suffering divers ba- 
kers to bake, &c against the assize, for distraining divers 
persons without cause, without specifying the manner of 
those so suffered to bake or distrained upon : yet, accord- 
ing to later authorities (c), such indictments are insuffi- 
cient, for they do not enable the court to judge of the 
measure of punishment which the offeaoe calls for, 
neither do they apprise the defendant of the facts relied 
upon, so that he may be prepared for bis defence; and an 
acquittal upon so general a charge, would not enure to 
his defence upon a subsequent indictment founded upon 
the same circumstances. So, according to Staunfbrd^ 
the person murdered ought to be named, in order to 
enable the party charged to vouch for his acquittal (d). 

.So, in burglary, the dwelling-bouse must be laid to be 
the dwelling-house of the real occupier (e). 

So in an indictment for stealing in a dwelling-bouse 
to the amount of 408.(/ ) the name of the person in whose 
house the larciny was committed must be averred (g). 

And the rule seems to be the same in indictments for 
arson (A). 

And though tlie averment burglariter domUm cujusd^m 
Ricardi /regit {i) has been held sufficient, the authority of 
this case has been much doubted, and Indeed with great 
reason, for the two cases cited in support of itare directly 
against it (k) ; and the third proves no more than that 
an indictment for stealing the goods cujusda$n tgnoU (/} 

[c) Br. Ind. «l. 2Rpll. Ab. (A) Leach, 270. Qu. et vid. 
80. 3SA8S. 11. 22. Leach, 26l. 11 Co. 29. ^ 

[d) Staun. 181. b. 2. c. 18. Bac. Ab. 652. 

[e) Leach, 104. 872. (») Moor, 466. 

(/) 12 Ann, c. 7. W 18 Ass. 15. F. lad. 27. 

iff) Leach, 270. 257. (/) 9 E. 4. 1. 



17b indictment, 

• 

48 sufficient, which is no authority for the principal case, 
rsince there ib a wide difference between an averment that 
the person is unknown, and an imperfect description of 
one who can be ascertained. 

So, in general, the name of the owner of property stolen 
fiiust be specified (/). 

Next f with what certainty the name should be staied. 

' It has been holden, that an indictment for an assault 

upon John^ parish priest of D. in the county of C; is 

sufficient, for it is such a description of the person that 

it can apply to one only (m). 

Next the description by the name of baptism only, 
without any further description. Is insufficient; for 
though in a note of a case in •Moor*8 Reports, it is said 
to have been adjudged that an indictment against one 
Cole, quod burglariter domum cujusdam Ricardi fregit^ 
was good without the surname, yet, as has already been 
observed, this case does not appear to have been wnr- 
fatited by the authorities cited in supportof it. 

But there is no necessity for any addition to the name 
of the person robbed or murdered, it is sufficient if the 
indictment be true, that is, that J. S. was robbed or mur- 
dered, though there be many of the san>e name (n). 

It is usual to describe the person injured to be in the 
p«ac^ of God and of the king, but these words are not 
necessary (o). 

The person may be described by the name by which 
he is usually known (p). 

Any I'epugnancy or inconsistency in the description 

[J) I Hale, 512. 2 Haw. (o) 4 Co. 41. 2 Haw. c. 95. 

t* 25. s. 71. Leach, 578. 8. 73. 
(m) 2 Haw. c. 25. 8. 72. (p) Leach, 1006. 2 Haw. 

(n) 2 Hale, 182. ' c. 25. 8.72. 
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of the person injured will vitiate tlie indictment, as where 
the defendant is charged with stealing the goods pradifU 
J. S. no such person having been previously- mentioiw 
ed (s). For though in civil actions the word prcedictus haf 
been rejected as surplusage (t), yet this is said to have 
been done by virtue of the statutes of jeofails^* which, i( 
is well known, do not extend to criminal cases. 

And it may be laid down as an universal rule, that any 
variance from the name laid in the indictment. will b^ 
fatal upon the triaU 

The special exceptions to the rule, as already observed^ 
rest upon necessity, and consist of cases where a particu«. 
lar description would be impracticable or highly ioaoin- 
venieut* 

Thus it has been holden to be sufficient to aver, that 
the defendant murdered quendam ignotum (u)^ where a 
stranger, uuknown to the country* is found slain; or 
where the dead body is so mutilated, that the remains 
caunot be sworn to be those .of a person formerly knowtr. 
by name. 

So it is said, that if a stranger, uaknown to the couiM^ry,. 
be robbed, and will not come in to prosecute, or discor- 
ver bis name, anindictment against the. Offender for bay>» 
iw reiibed quendam ignoium (jt) id.good. So (y) an in- 
dittment maybe maintained for assaulting ^iiendavi %>• 



(*> 2 Haw. c. 25. «. 72. (x) F. lod. 12. 17. 2 Hale, 

. [t) 3 Lev. 436. Cro. Eliz. 181. Dyer, 99- Kt;il.25. Plow- 

709. Qu. andsi^e tit. Amend- den, 85. 129. 

ment. (y) So if a pertton steal the 

* (ti) 1 JBi 3. 20. 1 Am, 7. F. good« of an abbey dvring a va- 

Coron. 159. 23 Ass. 94. F. lad. cancy, he may be indicted for 

IQ., SdHale,I8U Plowden,85. stealing bona ecciesiof. 7 E. 4. 

129* 9 H. §. 45 b. Dyer, 99- 14. F. Ind. 15. 

«85. 
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n&iuni {a), or against a highi!rayman» or other person no- 
toriously suspected, who has been apprehended with a 
number of valuables in his possession concerning which 
he can give no satisfactory account (h). 

And in such case it has been laid down, that the de- 
fendant may be charged with stealing the property of 
persons unknown, or with stealing them generally (c). 
But the latter branch of this position seems very dubi- 
ous; for the indictment in that case would neither allege 
whose the property was according to the general rule, 
nor account for the omission, by saying that the propri- 
etors were unknown. 

For it seems perfectly clear, that the omission of the 
name of the party murdered or robbed is warranted by 
ilecessity only; and that, whenever the name can be as- 
certainedi it ought to be spedfied (d). Therefore, in an 
appeal of deaths the name must always be alleged ; for 
since such a proceeding must be instituted by the nearest 
relation, the name must of necessity be known {e). And 
it was anciently holden, that whenever one was indicted 
for the death of another, the inquest ought to tell his 
name (/),— a position certainly much too general for the 
purposes of justice, since it would ensure the escape of a 
murderer, whenever the name of the party could not be 
ascertained. 

But, as already observed, it has long been perfectly 
settled, that an indictment for the murder or robbery of 

(a) Plow. 85 b. Dyer, 99* (d) 2 Haw. c. 2. a. 71. 

SQ5. 2 Hale, 181. Dyer, 285. Summ. 107. 

{b) 2 Haw. c. 25. 8. 71. (e) 2 Haw. a 23. s. 78. lb. 

(c) 2 Haw. c, 25. 8. 71. F. c. 25. s. 71. 

Ind. G. 26. S. P. C.95. cont. (/) 1 E. 3. 20. 26. 1 Ass. 7- 

F. Ind. 27. Br. lud. 20. 30 Fitz. Cor. 159- 183, B. U4» 

Ass. 37. 10. 
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a person unknown is intrinsically suiBcient, ivhetber ex* 
ception be taken by demurrer, or upon motion in arrest 
of judgment (/)• And the same reason extends to the 
case of a receiver of stolen goods, wlio may be indicted 
without naming the principal offender (i). 

The proper limitation to this class of exceptions must, 
therefore, be applied by the court in its discretion upon 
the trial ; foe if it then appear, that the name was in fact 
knr^n to the jurors, it must also appear that the state- 
ment ^as not warranted by the exigency of the case, and 
the petit jury cannot consistently find the defendant 
guilty of robbing a person unknown, when it plainly ap* 
pears that be was known (i). 

And the opinion (m) of Seijt Hawkins seems well war« 
ranted, that the want of such necessity (n) was probably 
the reason, why indictments, not shewing to whom the 
wrong was done, were disallowed in the old books* 

It may be observed liere, that a description of this 
kind does not deprive the defendant of his plea of autre^ 
fois acquit or autrefois convict ; for if he be again in* 
dieted for the same supposed offence, he may plead bis 
former acquittal, and aver the person to be the same {o}. 

And as the name of the principal individual, to whom 
the injury has been done, may in cases of neoesmty be 



(f) Summ. 107. Dyer, 285. (») Note, Ld. Dyer held, 

99* that an iDdictment, quod felo» 

(k) Vide supra, R. v« Tho- nice cepit Uma cujuidam tgnoti^ 

, p. 158. was sufficient; because the 



(/) See Sum. 95^ Plow. 85. goods may be carried into ano-*' 

Keil. 25. 9 H. ^* 45. Dy. 99. ther connty, and so not known 

Dalt. c. 131. who had the propertjr. Dyer, 

(m) 2Haw. c*96.8.71- 30 99* 

Ass. 37t 18 Ass. 15. 2 Leon. (a) Plowden, 85 b. Dyer,97. 

39. 285. 2 Hale, 181. 
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ooEiittedy SO) for the same reafion, mi^y the nameft of: 
Qtbera, by means of whom the offence has been confi'- 
mitted. 

. The defendant (p) was indicted for selling divers qiiaii^ 
titles of beer todivers faithful subjects, to the jurors un«- 
known^in unlawful measures. Upon demurrer thef defen- 
dant objected, that the indictment did not state to whotti 
the beer wasaold; but the court faald, that the iiidict*' 
meat was sufficient, for the informer.might not know the. 
name of the person to whom it was sold ;• and that it waa 
an offence, let it be sold to whom it would {g). 

' In the case of the regicides it was holden, that tbe. 
fact of beheading the king was well laid to have beets, 
done by some person, unknown, with a vizor on his 
face(i')- 

In an indictment for harbouring thieves, it has been* 
holden to be unnecessary to specify their names. 

. So an indictment stating, that the defendant, cmrn^vi' 
ginti septem aim {t), engrossed, &o« has been holden to. 
be sufficient. ^ 

. II. Next as to the description of the place^ S^c oonmcted 
wifh the offence. ' ' 

In iudictmeots for burglery it must be averred, that 
the defendant broke and entered the dioeHing^hause of' 
another; and it is not sufficient to charge him witU 
breaking and entering the house simply (»)• 
The house must be laid to be the dwe|tiugr'-house of 



(|>) K. V* Gibbsy'Str, 497^ same objection was tnken, hot 

Str. 1S6. contra. the comt does not appear tq 

(f ) Note,judga»eut was given have decided u^hui it* 

for tbe defeodaot on another (r) Kel. 10. 

exception. I u K. v.- Roberts, 4 (I) Cro. Car. 380* 

Mod. 100. 3 Sulk. l^a. tbe («) i Ha)e» SSO^ 
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tlie real occupier (y), and a variance in evidence would be 
fatal (z). And the same rule applies to indictments for 
arson (a). And in an indictment for stealing in a dvrell- 
iog-tiouse to the amount of 40*. in order to oust the de- 
fendant of bis clergy, the surname as well as the chris- 
tian name of the person, in whose dwelling-house the 
ofi'ence was committed, should be averred (h). Also in 
an indictment under the stat. 3 W. & M. c. 9. fen* stealing 
property from lodgings, the name of the person, by whom 
tJie goods and lodgings were let, must be specified [c). 

If several inhabit several rooms of a house, part of 
which bouse is also occdpied by the owner, the house 
must be averred to be the dwelling-house of the owner,, 
though the oflence be committed in the several tenement 
of another occupier; but if the owner does not occupy 
any part, each separate tenement may be laid to be the 
dw^Uing^ouse of the tenant (d). 

In an indictment for burglary, laid with an intent to 
steal, a variance in evidence from the ownership laid in 
the indictment, will be fatal. 

Jei>k9 was indicted for burglarioualy breaking and en* 
tering the dwelling-house of Joseph Davis, with intent 
to steal, the goods of Josepli Wakelin, It clearly ap- 
peared» that Wakelin had been inserted in the indict- 



(y) Leach, 104. 272. In 
Cole's case, Moor, 46(5. the shop 
was stated to be the shop of 
Richard, without a uy surname ; 
yet the indictment seems to 
have been - deemed sufficient. 
Qu. et vide Leach, 286. 

(z) R. v. White, Leach, 286. 
K. V. Woodvr«rd» ib. 

(a) R. V. Boseme) Leach, 
261. R. V. Spalding, Leach, 



258. 1 1 Co. 2D. R- V. Holmes, 
Cro. Car. 376. 

(b) Leach, 286. Thomson and 
Macdarair^ case^ Leach, 379. 

(c) R. V, Pope, Leach, 377*. 
617. 

{d] R. V. Rogers, Leach, 
1 04. 272. Carrol's case. Lee v. 
Gansel, Cow p. Rep. 2. East., '* 

P. c. im. 
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ment, by mistake, instead of Davis; and the judges w^re 
of opinion, that this mistake was fatal as to the burglary ; 
and that the prisoner was entitled to an acquittal, since 
the description of ownership was sensible and maxerial^ 
and could not be rejected as surplusage [e). 

In Durore's case the defendant was indicted for mali- 
ciously shooting at H. Saqdon, in the dwelling-house of 
James Brewer, &c. it appeared in evidence to be the 
house of John Brewer, &c. ; and the court held the vari^' 
ance to be fatal, though the allegation naigbt not have 
been necessary to the validity of the indictment (/).' 

But where ji robbery laid to have been committed in 
tlie dwelling-house of A. is proved to have been 
committed in a dwelliug-house, but no evidence i^ given 
of the proprietor's name, the defect is immaterial, since 
a robbery is ousted of clergy wherever it is committed (g)* 

In an indictment or presentment (A) for the non-repair 
of a highway^ the termini of the highway need not be 
stated, for highways have no bounds. 



[e) East. P. C. 514. Leach, in the dwelliog-house of Joseph 

896. S* C. but apparently mis- Johnstone ; the house was 

reported. proved to belong to Johnstone, 

(/) R. V. Durore, Leach, the husband of the prisoner, 

390. tamen qu. and see the hut bis Christian name was not 

next note. proved to be Josephs And in 

(g) In Pye*8 cts«, Warwick, both of these cases the judges 

1790, cor. Thompson, B. the held, that the prisoners had 

robbery was. laid' to have been been properly convicted, 

committed in the dwelling* (h) Latoh, 183. Halsey's 

house of Aaron Wilday, but no case. Pal. 389* 2 Roll. Rep. 

evidence of ownership was 412. lStr.44. 10 Mod. 382. 

given. In Johnston's ease, CO- Andr. 145. R. v. Tbooip- 

ram Ashurst, J. a robbery was son, 10 W. 3. 1 Hawi. c. 76* 

alleged to have been committed s. 86. 
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But ;t mast appear, that the road lies within the parish 
or other division charged with the non-repair. 

An indictment, charging that A, stopped a way at D. 
kading from D. to S. is bad, for from D. is exclusive of 
D. {k). 

So the word unto is exclusive: in the King v. Gam- 
Rngay the indictment stated, that " there was and is a 
common and antient king's highway, leading from the 
parish of Hatley towards and unto the parish of Gamlin- 
gay; and that a part of the said highway, situate, lying, 
and being in the said parish of Gamlingay, containing in 
length, &c. was and yet is in great decay, &c/' 

After conviction a rule was obtained for arresting the 
judgment; and the court were of opinion, that the in- 
dictment was defective, for the defendants were only 
bound to repair that part of the road which lies within 
their own parish ; but the road is described as leading 
from Hatley unto Gamlingay, which excludes Gumlin- 
gaj^ and therefore judgtn^nt was arrested {I). 

So in the case of Hammond v. Brewer the question 
was, whether the stat. 26 G. 2. c. 64. for repairing the 
road to and from the town of Battel in Sussex, excluded 
or included the town of Battel; and it was holden, that 
both the words to mtdfrom were exclusive (m). 

A conviction under the stat. 5 G. 3. c. 14. for fishing 
without tlje leave of the owner, alleged the offence to 
have been committed '*in part of a certain stream which 
runneth between B. in the parish of A. in the county of 
W. and C. in the same county ;'* aiKl it was quashed, be«« 
icause it did not shew that the intermediate course of the 



(k) 2 Roll. Ab. 81. ('w) 1 piirrow, 376. Leacfi, 

(/) Leach, 696. 597. 
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Stream between tbe two termini was in the connty of 
W. (ri). 

It has been holden necessary to state the extent of the 
evil complained of by a description of the length and 
breadth of the road out of repair (o). 

But probably the omission of the quantity would not 
now be considered as a fatal objection ; since the court 
does not now estimate the fine from the description of 
the length and breadth of the road, as stated in the in- 
dictment. And it has been holden, that an indictment, 
averring that a certain highway and bridge were in a 
ruinous condition, was good, though it did not state the 
extent of the nuisance. 

It is sufficient to describe the road as a common king's 
highway generally, without stating whetlier it was a 
footway only, or a way for horses, carts, and carriages; 
for if it be a common highway, it is an highway for all 
these purposes [p). 

HI. Next as to the description of moveables. 

It is not allowable to aver generally, that the defen- 
dant stole the goods and chattels of J. S« without speci- 
fying them (9). 

And, according to Lord Hale, the same certainty is 
required in an indictment for goods as in trespass for 
goods, and rather more certainty ; for what will be a de- 
fect of certainty in a count will be much more defective 
in an indictment; and the learned judge adds, therefore, 
for this matter vide title Count, et ireve per totum (r), 

(n) R. V. Edwards, I East. 2 Saund. 1 53. Trem. 201. 205. 

R. 278. Cro. Car. 266. 1 Salk.359. 

(0) 1 Haw. c. 26. 8. 88. Cas. (g) 2 Haw. c. 25. s. 74. 

temp. Hard. 106. 316. 496. 

(p) Cases temp. Hard. 315. (r) Hale, 163. 
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Chattels should, it appears, be described with ccrtaiuty 
of their nature^ quantity or number, value^ and owner-' 
ship {t). 

In the description of the thing itself, certainty to a 
common intent, as it is technically called, is generally 
sufficient; which seems to mean such a certainty as will 
enable the Jury to decide, whether the chattel proved to 
have been stolen, is the very same with that upon which 
.the indictment is founded; and shew judicially to the 
court, that it could have been the subject matter of the 
offence charged, and enable the defendant to plead his 
acquittal or conviction to a subsequent indictment relati- 
ing to the same chattel. 

Where the subj^t matter is defined by a statute, the 
descriptive words contained in the act should be also used 
in the iudictment. Where the act uses several descrip* 
tive terms, om of which being geaeral iacludei the more 
specific term, an indictment would be bad^ which used 
the more general instead of the. more special description. 

Thus, it was bolden, that an indictment under the stat. 
14 G. 2. c. 6. and 15 G. 2. <c. 34. for stealing a oatOj was 
not supported by proof that the defendant stole a heifer; 
the judges being of opinion^ that as the statutes, upon 
which the indictiiie^it was fourvded, meotioaed both heifer 
and COI0,. in describing the several animals they were in«- 
teaded to protQct, the one must have been used in con« 
ts^icUsiijiction to the other, and .therefore that the evi« 
denee did tH>t support the indictment iu). • 

A certain dog, called a greyhound, has, it is said, been 
deemed to be a sulFicient description of a greyhound [x). 

{/) R. V. Burnsby, Ld. (u) Cookers case, Leach, 123. 

Ray. 900. Playter's case, 5 (x) Uod^r the stat^ 3 Ann. 

Co. 34. R. V. ,Cath«all, Str. c,14. Boscawea ott Convio 

900. tions, p. 97. 
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In an indictment [y) for stealing an animal, generally 
considered by the law to be fera natura^ it must be 
averred, either that it was dead or reclaimed at the time 
of the felony ; and therefore an indictment for stealing a 
pheasant of the goods and chattels of H. S. was bolden 
to be insuSicienty for without an averment to the con- 
trary, it u^ust be presumed to be in its original state. 

In an indictment under the stat. 29 & S3 C. 2. c. SI5. 
against stealing fish out of ponds, &c. the fish may be al- 
leged to be the prosecutor* s property, though t'he allegation 
is not necessary (z) ; neither is this necessary under the 
Btat 5 6. 3. c. 14. (a). But unless the fish be taken from a 
trunk or stew, or other situation in which they are kept 
deprived of their natural liberty, it would be improper 
to describe them to be of the goods and chaUels of the. 
prosecutor; but if they be stolen from a trunk net, 
stew (6), or close pond (c), they are the subject matter of 
larciny, and may be described to be of the goods and 
chattels of the owner, But the indictment should de- 
scribe what kind of pond it was, in order to sliew that 
the taking anM>unted to felony. 

By the stat S G. S. c. 95. {d) ** if any person shall steal 
or take by robbery any Exchequer orders or tallies, or 
other orders, entitling any other person or persons to any 
annuity or share in any parliamentary fund, or any Ex- 
chequer bills. Banknotes (e). South Sea bonds. East India 

{i/j Staanf, 25 b. 3 Ins. 109, [c] Lamb. 274. Staun* 25. 

no. Rough*8 case. East. P. 3 Ins, 109- 1 Haw. c, 33. s. 39. 

C. 607. (d) Made perpetual by 9 

(z) R. V, Steer and others, G. 2. c. 18. 

3 Salk. 189, 6 Mod. 183. (e) Though the word is in 

(a) R. V. Hunsdon, East, the plural, the statute extends 

p. C. 611 • to the stealing of a single bank 

{b) R. V. Steer, 3 Salk. 189. note. Hasserscase, Leacb^ 1. 
Mod. 183, 



Description of Chattels personal. 1 83 

bonds, dividend warrants of the Bank, South Sea com- 
pany. East India company, or any other company, so- 
ciety, or corporatiojj, bills of exchange, navy bills, or de- 
bentures, goldsmiths' notes for the payment of money, 
or other bonds or v^arrants, bills or promissory notes for 
the payment of any money, being the property of any 
other person or persons, or of any corporation, notwith- 
standing any of the said particulars are termed in law a 
chose in action, shall be deemed guilty of felony, of the 
same nature and in the same degree, and with or without 
the benefit of clergy, in the same manner as it would 
have been if the offender had stolen or taken, by robbery, 
any other goods of like Value, with the money due on 
such orders, tallies, bills, bonds, warrants, debentures, or 
notes, or secured thereby and remaining unsatisfied ; and 
such offender shall suffer such punishment as he or she 
should or might have done, if he or she h^d stolen other 
goods of the like value with the monies due on such or- 
ders, &c. respfictively, or secured thereby and remaining 
unsatisfied/' 

In an indictment under thisact, the instrument stolen, 
&c. must be expressly averred to be a bank note or a bill 
of exchange^ or s<^me other of the securities specified; 
and, therefore, it is insufficient to charge the defendant 
with stealing a certain note commonly called a bank note, 
for none such is described in the act (/). And in the 
case of a bank note, it is sufficient to describe it gene- 
rally as a bank note of the governor and company of the 
bank of England for the payment of one pound, the pro- 
perty of the prosecutor, the said sum of one pound 
thereby secured then being due and unsatisfied. 

And notes, bills, &c. within the act, should be laid to 

(f) Crav€D*B .case. Lane. Summer Ads. \%0\. cdraih T^d. 

Alvanley, East. P. C. 60 1 . 
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be the property of A, B. and ought not to be .described 
h9 chattels ; but in the case of Sadi v. Morris (g)y vth^e 
they were laid to be the property and chattels of J. S^ 
the word chattels was rejected as surplusage. 

Of the description of quantity, number, and value* 

It is in general necessary to ascertain ther quantity by 
an averment of magnitude, weight, or number. 

In the case of the King v. Gibbs {h), where the iodict* 
ment charged the defeiKlant with having sold divers 
quantities of beer in unlawful measures, it was objected^ 
that the court could not, on account of the generality of 
the charge^ form a judgment in what degree to punish 
the offender; and the court held, that for this fault the 
indictment must be quashed (t). 

. An information (k) charged Martin Van Henbeck with 
selling to such a one so many pipes of wine, not coi2- 
taining, as they ought to have done, ISO gallons each, ai>d 
alleged, that though they were so defective, the defen- 
dant had not defalked the price according to the want cf 
measure, whereby he had forfeited (/) to the queen the 
value of the wine so defective ; and judgment was given 
for the defendant, because it was not shewed in how 
many vessels there was a deficiency. 

So it is insufficient to charge the defendant with sell- 
ing loaves short of weight, without shewing how much 
they wanted in weight (m). 

So indictments have been holden to ,be insufficient, 
which charged the defendant with stealing magnam 

{g) East. P. C. 601. {k) 3 Leon. dS. 

(A) Str. 497. (/) Under the sUt. 18 H. 6, 

(i) See also 3 Roll. Ab. 81. c. 17. 
pi. 14, 15, 16, 17. 8 Mod. 58. (w) Salk. 687. 
Andr. 75. Str.' 900* Piayter's 
CjAse, 5 Co. 54. 
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guaniitatem straminist and diversos cumulos triticifr^uas 
centenas casei^ without adding any substantive to cente* 
naSf in order to ascertain the weight (o). 

So the number of the several individual things stolen 
must be expressed, for though the court, in the case of 
the King v. Wetwang, refused to quash an indictnoent 
which charged the defendant generally with stealing 
guosdam pisces(p)^ yet this was by the opinion of two 
judges only, and against that of Mr* J. Twisden; and it 
was not directly adjudged by th.e two, that the indict^ 
ment was good, but merely that the defendant ought to 
plead to it (9). On the contrary, an indictment was 
bolden to be bad, which averred, that the defendant, 
feloniously t6ok twenty ewes- and lambs, hecnixse it did 
not appear how many of the one, and how many of the 
other be took, though it was said that twenty sheep alone 
would have been sufficient (r). 

So an indictment for erecting several cottages, contra 
formam statuti, without shewing how many, was holden 
to be bad for uncertainty {s). 

So was an indictment charging that the defendant, 
** felonio^ furatus est oves et columhas*' without express- 
ing the number (Q. But, in an indictment for counterfeit- 
ing the king's coin, it is necessary to specify the kind of 

r 

coin, though not the number (u). 

So an indictment is insufficient charging the defendant 
with having engrossed a great quantity of fish, geese, 
ducks, &c. (x), 

(0) Cro. Eliz. 754. 2 Haw. [t) 2 Hale, 182. 

c. 25. s. 74. (u) Long's case, 2 Hale, 187* 

(p) 2Keb.l7S. ll^ev.203. (x) R. v. Gilbert, 1 East, 

Andr. l62. 582. 1 Str. 497. 2 Haw. c.25« 

(q) See 2 Haw. c. 25. s. 74. s. 74. 1 Sid. 317. cont. 6 Mod. 

(r) 2 Hale, 183. 42. 

(s) 2 Roll. Ab. 85. 
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Next as to sumt and value. 

It is a general ruie, tliat if thefb be alleged of sny 
thing, the indictment must set down the value, that it 
may appear whether the offence is grand or petit lar- 
ciny(2J). 

It is sufficient to allege the subject matter to be of 
such a value, or of such a price. By some of the 
earlier writers (a) on criminal law, it has been bolden to 
be proper to show the worth of all living things, and of 
such dead things as are sold by weight and measure, by 
averring, that they were of such a price^ and the worth 
of other dead things by expressing their talue (6), 3^t 
this distinction does not seem to be warranted (c), and, 
according to Lord Hale, this is but derk4lip, and they 
may be used indifferently (</). 

In grand larciny it is essential that the value of the 
chattels stolen should exceed one shilling, and it must 
therefore appear to be of greater value (e). And as it 
is essential to every species of larciny, that the property 
be of some value (/), it seems equally necessary that 
the value should appear to the court upon record. 

It is questioned by Serjeant Hawkins (g), whether the 
value of the goods be essential to an indictment finnr 
trespass or any other crime where the value is immaterial 
to the nature of the offence, since in many ancient writs 
of trespass the value of the goods is not expressed; 

« 

(z) Lamb, 497- 2 Hale, 1 83. (e) 2 Hale, 1 83. 

(a) Lamb, b. 4. c. 5. f. 497. (/) See Mrs. Phipoe'scase, 
a Hale, 187. Leach, 774. and Com. Dig. 

(b) Lamb, b. 4. c. 5. f. 497. Ind. G. 2. 

(c) 2 Haw. c. 25. s. 75. (g) 2 Haw. c. 25. s. 75. 
(iQ 2 Hale, |dd» Cro, Jac. See DsltoOf c. 181. Lamb, b. 

130. 4. c. 5. f. 496> 7- 2 gl^le, 183, 
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there seems, however, to be thik material distinctioti 
between writs in civil proceedings and indictments r-^in 
the former case, the damages are to be assessed by a jury ; 
and, therefore, it is not so requisite to set out the pre- 
cise value upon the face of the record; but in criminal 
cases, the punishment is frequently inflicted at the dis- 
cretion of the court, which ought therefore to be judi- 
cially informed of the circumstances and magnitude of 
the offence. 

Where money, which is the current coin of the realm, 
has been stolen, it seems to be sufficient to allege the 
stealing of so many guineas or shillmefs of the current 
coin of the realm, in monies numbered, without averring 
their value (h) ; for to allege that 40 shillings of the cur- 
rent coin of the realm were of the value of 40 shillings, 
would be superfluous, and to aver them to be of a greater 
or lesser value would be repugnant. Where several ar- 
ticles of property are alleged to have been stolen, the 
value of each should be alleged, and it is not suflicient 
to allege the aggregate value of the whole (t). 

In general, if the property be correctly described in 
species, a variance from that description upon the trial, as 
to weight, magnitude, number, or value, will be immate- 
rial, unless the variance either afiect the nature of the 
crime as well as the degree of the ofience,< or the magni- 
tude of the penalty. And there is a distinction between 
cases where to constitute the ofl*ence the value must be 
of a certain amount, but where the excess beyond that 
amount is immaterial, and those where the offence, or 
its defined measure of punishment, depends upon the 



[h] 1 Hale, 534. would not be aided by ver- 

(t) 2 Hale, 183, and accord- dict« 
ingto Lord Hale, such a fault 
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quantity of that excess; for in the first clais, if that amount 
be proved, which is sufficient to constitute the offeace 
charged, a variance from the amount averred is immate* 
rial, but in the second the amount or quantity must b^ 
proved precisely as it is laid, and any variance v^ill be 
fatal. 

Thus, in an indictment for a highway robber}^| a 
variance from the value laid is wholly immaterial, for 
there the value of the property affects neither the na- 
ture of the offence nor the measure of punishment. 

In an indictment, u{)der the stat. IS Ann, for stealing 
in a dwelling-house to the amount of 40^. the property 
must be proved to be of the value of 40^. but the excess 
is immaterial (a). 

So under an indictment framed upon the statute 17 G. 
3. c. 26. s. 7. for taking more than 10$. in the hundred 
pounds for brokerage, it is necessary to prove that the 
defendant took more than 10s. in the hundred pounds, 
for in that the offence consists, but the quantum of the 
excess is immaterial, and need not be proved as laid in 

r 

the indictment (6). 

But in the case of usury, where the judgment depends 
upon the quantum taken, the usurious contract must be 
averred according to the fact; and a variance. froai it, in 
evidence, would be fatal, because the penalty is appor- 
tioned to the value [c). 

Otonership, 

7'he name of the owner cannot be dispensed with ex- 
cept in particular instances, which are exceptions from 
the necessity of the case. 

(a) R. v. Gilham, 6 T. R. 149. and R. v. Bayoes, Ld. 

265. Ray. 1265. 

(hi) So in the case of extor- (c) R. v. Gilhaoi, 6 T. R, 

tion, R. V. Burdett, 1 Ld. Ray. ^^65. 
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The indictment mtJst either state the name of the 
owner of the goods, or account for the omission, by aver- 
ring that the proprietor was unknown. And, therefore, 
an indictment charging that the defendant found a dead 
man, and feloniously stole two coats, without adding the 
property of some person unknown, is bad (d). 

If the defendant steal a winding sheet or coffin from 
the grave, it should be described to be the property of the 
executors, administrators, or ordinary, as the case may 
be (e). 

And since an executor is entitled to possession before 
he has proved the will, he may prosecute before pro- 
bate (/). 

And it is unnecessary to allege a special title, either 
in the executor or in ordinary, incase of an intestate, 
because their titles are founded upon possession. 

But if the personal representatives cannot be well as- 
certained, the coffin, &c. may be described as the property 
of some person unknown (g). 

If one steal the goods of a church during a vacancy, 
he may be indicted for stealing bona ecclesice (A). But 
this seems to be justified by necessity only («). 

If the goods of a parish be stolen, they ought to be 
described as the goods of the parishioners of S. being in 
the custody of the churchwardens, and ought not to be 
described as bona ecclesia generally (ft). 

In an indict^nent for stealing lead affixed to a church, 
the property ought not to be laid either in the church- 



{d) 2 Hale, 181. [h) 7 E. 4. 14. F. Ind. 15. 

(e) 2 Hale, 1^1. 12 Co. 112. S. P. C. 95. 
Haines's case. [i) 2 Haw. c. 25. s. 71. 

(/) Hale, 514. (k) 2 Hale, 181. Cro. Eliz. 

(g) East. P. C. 653. 145. 179* 
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wardens or in the parishioners (m) ; but in the case of 
the Kingv. Hickman and Dyer (n), it was holden, that 
the property in such case might be laid to be the vicar's^ 
But Bulier J* was of opinion, that it was absurd, in such 
case, to lay the property in any one, property in this 
respect being applicable to things personal only, and that 
it should only be charged to be lead affixed to the church, 
or to the house belonging to such a person (o). 

If tbe goods of a chapel 'be stolen, they mutt be 
described as bona et catalla capella in custodia praposita* 
rumy or if it be done in vacation, bona et catalla capelta 
tempore vacationis {p). 

And it is sufficient, in general, if the goods be laid to 
be the property of one who has but a special property in 
them, as if A. deliver goods to B.a common carrier, to 
carry for him, and B. is robbed, the indictment may 
allege them to be the goods of A. or the goods of B. at 
election, for B. has a special property in them because he 
is chargeable for them to A. (9). 

So goods stolen from a stage coach may be described 
to be the property (r) of the coachman ; those stolen from 
an inn, the property of the landlord(^) ; those stolen fr<mi 
a bailee as the property of that bailee (0, and it is not 
even necessary that the bailee should be responsible to 
the principal owner for the loss of the goods ; for it has 
been holden, that cattle may be laid to be the property 
of the agister, on account of his possession, though be is 

(m) R. V. Parker and Easy, (r) R. v. Deakin and 

East. P, C. 592. Smith, coram Grose, Ap. 

(n) R. V. Hickman and 1800. East. P. C. 653. Tay- 

Dyer, 1 Leach, 358. East. P. lor's case. Leach, 395. 

C. 593. . (s) Summ. 67. East. P. C. 

(0) lb. " 653. Moor, 543. 

(p) 2 Bale, 181. [t) Pachefi case, E«»t. P. 

(9) 1 Hale, 513. C. 6.53. 
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not answerable to the owner for the loss {r). So where a 
master feloniously steals his own property from his ser- 
vanty in order to charge the hundred, the goods may be 
described as the servant's (^). Though where property is 
taken from a servant in the presence of the master, the 
robbery may be alleged to have been committed upon 
the person of the master. 

Where property belongs to trustees who are appointed 
by act of parliament, but not incorporated, their private 
names must be specified (Q, and their description in the 
statute should be subjoined, to shew thecapacity in which 
they were authorised by the legislature to act (u) ; but a 
corporation must prosecute in their corporate name» and 
it is not sufficient, after the enumeration of their natural 
names, to add they the said, &c. then being such a cor- 
poration (x); though it would be otherwise if the pro* 
perty vested in particular persons by their private names, 
for, by giving a corporate name, their natural and indivi- 
dual capacity becomes extinct (y). 

If B. steal the goods of A, and C. steal the same from 
B-— C. may be indicted for stealing the goods of A. for the 
property remains unaltered* 

If a feme sole be robbed, and marry before an indict- 
ment be found, the ownership should be described by 
her maiden name. 

The cloathes of a. child, it is said, may either be 
alleged to belong to the child or to the father, but the 
latter seem^ the more correct (a). 

if) Woodward's ease, Eaat. (x) R v. Eatrick and Pep- 

P. C. 653. Moor, 548^ ^r. Leach, 287. 

{s] 1 Hale, 5 13. (y) R. v. Patrick and Pep- 

(0 1 Haw. c. 34,35. per. Leach, 578« 

. (te) Leach, 578, R. V. Sher- (a) 12 Rep, 113, 1 Sid. 

rington and Bulkeley. 129. East, P. C. 654. 
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A. and B. his son, being farmers, jointly purchased a 
stock of sheep; B. died, leaving children, A. continued 
to manage the farm, — >the stock was stolen, and in the 
indictment was laid to be the property of A. and his 
grand-children ; A. swore that he considered himself as 
agent for the grand-children in respect of one moiety. 
The judges held, that though in such case there was no 
jus accrescendiy yet, that since A. swore that he held one 
moiety for the grand-children, no person could contro- 
vert it, and he might make distribution amongst them; 
and some of the judges held, that the property might 
have been laid in the grand-father alone, as agent to the 
grand-children (a). 

It is provided by the stat. 96 G. 2. c. 19. that a per- 
son stealing part of a wreck, may be indicted and 
convicted though the own^r cannot be ascertained. It 
seems, however, upon the authority of the above cases, 
that an indictment at common law, stating such goods to 
be the property of some person, to the jurors, unknown, 
would have been suflScient. 

It is sufficient to state the owner by the reputed name, 
though it be not the real name. 

Thus, where the indictment charged the prisoner 
with having stolen the property of Victory Baroness 
Turkeim, the prosecutrix stated that her name was 
Selina Fictofre, that Baroness Turkeim was her real title, 
and that she was generally known by* the appellation of 



(a) JohA Scott's CHse, co- who had the legal custody of 
ram Chambre, Northd. ant. the whole fiock; tboagb, in 
1801. East. P. C. 654. Qu. point of law, the property in 
whether it would not have been one undivided moiety had vest- 
more correct to have laid the ed in the son'a representative, 
property in the grand-father, 
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Baroness Turkeim, and the judges held the indictment 
to be sufficient (ft). 

In Mary Graham^s case (c), the property was 
alleged to be of the goods and chattels of James Hamil- 
ton, esq. commonly called Earl of Clanbrassil, in the 
kingdom of Ireland. The owner was the Earl of Clan- 
brassti ; and the judges were of opinion, that the descrip- 
was sufficient, since the dignitaries of other nations are 
in England merely esquires, and that the words com- 
monly called, &c. might be tejected as surplusage ; but 
that the more correct description would have been James 
fiamilton, esq. Earl of Clanbrassil, in the kingdom of 
Ireland. 

It is usual to aver the property to be of the goods and 
chattels of a particular person ; and in Long's case ((f), 
the indictment alleging that the defendant felonice cepit 
quandam peeiam panni cujusdam J. S. was quashed, for 
not saying e/e boms et cataUis cujusdam J. S. 

A nice distinction is made by the e&rlier writers, aa 
to the allegation of property, between things animate 
and inanimate; an animated being, they say, ought to 
be described, as the ox« sheep, or horse of the person 
injured, simply ; but the words bona et catalln ought 
to be used where the thing taken is inanimate (e). A.\ 
diatinction of this kind is truly what Lord Hale calls 
« but clerkship:' 

There are severiil precedents (g) \Thich allege a living 
animal to be de bonis et catallis J. S. ; and in Rastal's en- 
tries there is an appeal of sheep stealing, which lays the 
property in the same way (A). 

(&) Suirs case, Leach, 1005. it) Lamb. b. 4. c» 5. .496. 
(c) Leach, 619. Dalt. c. I3U 

(f/) Cro. Eliz. 490, (g) Cromp. ^47»248. 

(h) lla$t, Ent, 5.5, 
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In general, an inaccuracy, or repugnancy in the allega- 
tion, or variance in the proof of ownership, will vitiate 
the indictment: thus, as before observed, if it be alleged 
that the defendant stole the goods prcedicti J. S. no such 
person having been previously named, the indictment 
will be vicious (i). So if a burglary be laid with intent 
to steal the goods of J. Wakelin^ the indictment will 
not be supported by proof of a burglary, &c. with in» 
tent to steal the goods of J. Davis (k). 

If the person, alleged to be the owner, be a feme co- 
vert, or appear to have no interest in the possession of 
the goods, the defendant will be acquitted (/); but be 
may be presently indicted de novo^ for stealing the goods 
of the husband or other owner (m). 

And, with respect to ownership, it may be observed 
generally, that the name of the owner of the property, 
in relation to which the offence is committed, should be 
truly stated. Thus, in an indictment for cutting trees, 
&c. under the stat. 6 6. 3. c. 36. it is necessary to specify 
the owner's name (n). And, as has already been seen^ 
the same particularity is necessary in indictments for 
burglary, stealing iu a dwelling-house, arson, and in all 
larcinies. 

(t) 2 Haw. c. 26. 8. 93* tarn. (/) 1 Hale, 513. 

qu. (m) R. V. Ernes, 1 Hale, 513. 

(k) Jenk8'8ca8e^£a«t.P.C. (n) R. v. Patrick and Pep- 

614. Leach, 896. See p. 177. per. Leach, 287* 
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CHAP. XL 

Conclusion of the Indictment. 

After describing the substance of the offence, it is 
necessary in cases of homicide, and usual in those of 
perjury, for the jurors to draw the legal conclusion from 
the premises, and to aver it formally upon the indictment 
In case of murder, the conclusion is generally drawn in 
these words^^and so the jurors aforesaid, upon their 
oaths aforesaid, do say, that the said A. B. him, the said 
C. D. in manner and form aforesaid, feloniously, wil- 
fully, and of his malice aforethought, did kill and mur- 
der,** &c. In many of the older precedents it is specially 
alleged, that the defendant murdered the deceased, at a 
specified time and place ; but the general form is sufii- 
cient, and is preferable, for if the day or place were to 
be mistaken, it seems the defect would be fatal; as, if 
the stroke be laid at A. and the death at B. and the 
indictment allege the murder to have been committed 

at A. (a). 

When the indictment is founded upon some act or 
omission, which is punishable as a nuisance to the pub- 
lic in general, it is usually averred to have been done or 
omitted, ad commune nocumentum of the king's subjects; 
but these words are not essential, for they neither de- 
scribe the crime itself, nor the facts which constitute it; 
and if the facts charged, must, from their very nature, 
have been a nuisance to society, it is unnecessary to aver 
that which the court cannot but infer. 

And therefore, though indictments against common 

(a) Heydon's case, 4 Co. 44. 
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scolds, and common barretors, usually conclude ad com" 
mune nocumentum, the conclusion has been deemed un- 
necessary (a). 

At common law, the indictment in general concludes 
with the words, " against the peace of our said lord the 
king, his crown, and dignity/* And, wherever the of- 
fence includes a breach of the peace, the indictment 
should conclude, contrd pacem, for the necessity of these 
words is not taken away by the stat 37 H. 8. c. 8.(6); 
but, where the offence consists in a bare omission, as the 
not performing the order of a justice of the peace (c), or 
rests in tendency, or partakes of the nature of a civil 
proceeding, as in case of an infonnation for an intrusion, 
the averment appears to be unnecessary (if). But if these 
words be alleged in an indictment for a bare non-fea- 
sauce, they may be rejected as surplusage (e). 

According to Lord Hale, *' every offqnce against a 
atatute, should be laid contra pacem^^ (f) and though 
there are precedents without this conclusion, they do not 
appear to be warranted by any resolution (g), except 
where the offence consista in a bare non-performance (&]. 

Where the averment is necessary, it must be alleged to 
have been committed, *' contra pacem domini regis,** and 
contra pacem alone is insufficient (0* 

In different reigns. 

The offence is confined wholly to a preceding reign, or 
having been committed in a preceding reign is continued 

(a) 3 Haw. c. 25. s. 59* Bat (e) Salk. 380. 
seeStr. 1246. contra. (/) 2 Hale, 188. 

(b) 2 Hale, 188. (g) 2 Haw. c. 25. t. 92. 

(c) Vent. 108. 111. (A) 1 Vent. 108. 111. 
{d) 2 Haw. c. 2^. s. 92. Rast. (i) 2 Hale, 1 88, 

409. 1 Keb. 360. 364 to 372. 
890. Rast. 412. Salk. 380. 



Conclusion. — Contra Pacem. 197 

into the present, or having lieen begun in a preceding 
reign, is consummated in the present, or is confined wholly 
to the present. 

Where the offence is confined wholly to a preceding 
reign^ it roust be laid against the peace of the late 
king (/), but if it conclude also against the peace of the 
present king, the latter branch of the conclusion may be 
rejected as surplus-age (&*). 

If a man be indicted for erecting a weir in one reign, 
and continuing it in a second, and conclude that it was 
erected and continued against the peace of the then king, 
without adding against the peace of the late king, it will 
be defective^ for the gist of the indictment is the erecting, 
which wrong was done in the reign of the former king(/), 
and the offence should be laid against the peace of both. 

But, thirdly, if in that case the erection had been 
made mere inducement, and the continuance of the nui- 
sance had formed the gist of the indictment, the conclu- 
sion, contra pacem regis nunc would hav^ been good (m). 

If an indictment be found against a man for an offence^ 
laid contra pacem domini regis nunc^ he may be arraigned 
upon that indictment aft^r the demise of the king; for 
the indictment is not discontinued by the demise of tlte 
king, though in some instances process is(/^). 

With respect to the averment, that the offence was 
committed in contemptum regis, the only authority for it 
appears to be a solitary dictum in the year book, 4 H. 6, 
pi. 7. which seems to admit that the averment is neces- 
sary in an indictment on a statute. 

4 

(i) 3 Burr. 1901. (m) lb. 

(k) Cro. J. 377. 2 Hale, 189. («) 7 Co. Rep. 30, 3 1. e 

(/) Sir J. WiQter^s case. Hale, 189. Vin. Ab. tit. Ind. 

Yel. 66. 2 Hale, 189. H. 10. pi. .5. Dalt. c. 184. 
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The avermeDt contra coronam et dignitatem is used in 
many precedents (o), but there does not appear to be any 
decision in which they have been deemed essential 
to an indictment, and in Holbrook's case it was adjudged 
that an indictment for a riot was good without them (p)« 

Though every count of an indictment professes to con- 
tain a description of a distinct offence, and therefore it is 
proper to add to each a separate conclusion, yet since, 
in many precedents, each of which comprises a number 
of offences, there is no more than a general conclusion, 
such a conclusion appears to be sufficient (9). 

In a conviction for deer-stealing, several offences were 
laid to have been committed on different days, and it 
was holden, that the general averment illicit^ occidit ap- 
plied to alL 

(0) Most of the precedents (p) 3 Roll. Ab. 82. 9 Hale, 
of indictments in Coke*8 Ent. 188. 

and Tremaine^s Ent* conclade (q) R. v. Speed, Ld. Ray. 
80. 583. and see R* v. BroughtOD, 

Trem. 111. 
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CHAP. XII. 

Indictments founded upon Statutes. 

I. Recital of the Statute and Effect of a Variance^ 

p. 200. • 
IL Description of the Offence: — \st. in Reference to the 
Circumstances mentioned in the Purview, p. 906 ; 
and 9dly. in Reference to the Language of the Sta^ 
tute, p. 211. 
III. Conclusion against the Form of the Statute, p, 915. 

IN describing tBe averments essential to indictments, 
according to the division which was proposed, no distinc- 
tion has been made between those which are framed upon 
the common law definition of an oflTence, and those 
founded upon the purview of a prohibitory statute. Nei- 
ther, with propriety, can any distinction be made as to 
the degree of particularity and precision essential to the 
description of the two classes of offences; for a statute, in 
general, merely defines the offence, without prescribing 
the technical language in which a charge of that offence is 
to be expressed on the face of the indictment; and in 
principle, the same degree of certainty is requisite in the 
description of both statutable and common law offences, 
for, though the definitions are of different origin, what- 
ever particularity is useful and necessary in tlie one 
case, must be equally so in the other. 

Mftny instances have already been cited which prove that 
a description, closely following the words of the statute. 
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is not in itself sufficiently minute and specific. As where 
the indictment is founded on the stat 33 H. 8. against ob- 
taining money by means of false tokens, or upon the 
Stat. 30 G. 9. c. 94. against obtaining money or goods by 
false pretences. 

In these and numerous other instances, it has been 
holden to be necessary to specify the false tokens, the 
false pretences, and other means by which the ofiience 
has been committed, upon the face of the record (a). 

It may, therefore, be assumed that there is no difference 
between common law and statutable offences, as far as 
regards the general rules, according to which the ex- 
panded description of the offence should be expressed 
upon the record, except, indeed, in those instances (and 
the e;xception confirms the observation) where the legis- 
lature has peremptorily directed that some general form 
of words shall be used. 

In convictions indeed. Lord Holt held it to be suffi- 
cient to] pursue the words of the statutes on which 
they are founded (b) ; but the contrary has frequently 
been decided sipce (c). 

But though the same general rules apply to the de- 
scription of both statutable and common law offences, 
there are some observations and technical rules peculiar 
to the former which it will be proper to consider, ' 

Where the statute is of a public nature, the court is 
bound (d) to t^ke notice of it; and, therefore, such a sta- 

(a) See chap. 7- victions. Chapman*8 case, ib. 

(6) Ld. Ray. 583. 42. ^ East, 340. 

(c) See R. v. Pemberton, (</) Dyer, 155. 346. 5 H. 7. 

Parr. 679. 1037. 2 Haw. c. 25, 17. 6 Mod. 140. Cro, Eliz. 

s. 111. Mallinson's case, 2 187-236. 
Burr, 679 Boscawen on Couv 



r 



Recital.-^Tttle, ^c. 201 

lute ought never to be specially pleaded, since, by plead- 
ing it, the danger of a material and fatal variance (d) is 
incurred. 

But a private statute, if indicted upon, must be pleaded, 
and a mis-recital, if shewn to the court in a proper man- 
ner, will be fatal (/) ; * and, therefore, it becomes neces- 
sary to consider with what degree of accuracy it is neces- 
sary to set forth a prinate statuie. This kind of certainty 
relates to the time and place of making the statute, its 
title^ or to the purview of the statute on which the in- 
dictment is founded. 

In the first place, it has been adjudged that the total 
omission of the day on which the parliament was holden, 
is no fault in the recital of a statute (g) ; and, therefore, 
it is better to omit the day, for the purpose of avoiding 
a mis-recital which would be fatal. 

Thus, if a parliament was first holden on the 28th day of 
April, in the 32d year of Henry the eighth, and after- 
wards holden on the ISth day of April in the next year, 
and a statute, then made, be recited as made at a parlia- 
ment holden on the S8th of April, in the 39d year, the 
variance would be fatal (A). 

So if parliament be summoned for the 23d, and after- 
wards be prorogued to the 23th, it would be a mis-recital 
to describe it as of the 23d (i). 

So, in some cases, an averment that a parliament was 

(d) Bbc Ab. Ind. H. « (A) Plow. 79. 83, 84. Cro. 

Haw. c. 25. s. 100. Plow. 79* Car. 136. 232. 3 Keb. 468. 

83, 84. Cro. EHz. 236. 245. 2 Jones, 50. Hob. 3 10. Cro. 

4 Co. 48. 1 Roll. 50. Cro. J. 139. Cro. Eliz. 245. 2Bd9. 

Car. 135. 2 Hale, 172. 1 53. 

Jones, 194. (i) Bac. Ab. tit. Ind. H« 2. 

(/) 4 Go. 3. Sid. 356. 2 Haw. c. 25. s. 104. 

(g) 2 Haw. c. 25. 8. 104. 
Dy. 203. 
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holden iua year when it sat by prorogation, has beencon- 
sidered to be fatal {k). 

But in other cases mistakes of the latter description 
have been holden to be cured by the constant course of 
precedents (/). 

A repugnancy in setting forth the time when the par- 
liament was holden, is fatal, as if a statute be recited as 
made on such a day, in the 1st and 2d years of the 
king (m). 

And, lastly, a misdescription of the time when the 
statute began to operate, has often been holden fatal, as if 
the indictment should recite, that the statute commenced 
at the time of making, when in fact its operation was to 
commence upon a day certain, afterwards (»)• 

But by the stat. 33 G. 3. c. 13. it is enacted, that the 
day, month, and year of passing a statute, and of its re- 
ceiving the royal assent, are to be indorsed upon it, and 
to be deemed the date of its commencement, unless the 
contrary be expressed. 

It has been said that an indictment was, in one instance, 
discharged for not averring the county in which the par^ 
liament was holden, but no reason is given for the 
opinion; and as it is not essential to allege the time of 
holding the parliament (o), probably an omission of the 
place would not be deemed material. 

But a mis-recital of the place will vitiate the indict- 
ment (/?)• 

With respect to the title and preamble of an act, 

{k) Cro. Jac, 111. 139. (in) e Haw. c. 25. s. 104. 

Latw. 140. 4 Ins. 27. 1 Moore, 302» 

Brojirn, 100. Yel. 127. Dyer, (it) 3 Haw. c. 25. s. 106* 

95.171. Skinner, 110, 111. (o) 2 Haw. c. 25. s. 104. 

(/) Yel. 127. 2 Kcb, 34. Dyer, 203. 

Pyer. 171. (p) lb. Cro. Eliz. 853. 



neither need be set forth, for neither of them is part of 
the law : the title is the mere name or description given 
by the makers, and the preamble is no part of the statute 
itself, though it generally contains the motives or induce^ 
ments for enacting the statute (o)« 

But Lord Holt was of opinion, that if a party un- 
dertook to set out the title, he was bound by it ; so that 
if he pleaded the statute in justification, and could not 
produce one so entitled, his plea failed ; that as to the 
saying of Lord Hale (p), it was said hastily, if at all, 
and that, notwithstanding his veneration for him, he 
could not agree with him {q). 

In Parker's case (r) it was holden, by three judges 
against the opinion of Hobart, that the substitution of 
the word indicari for indictari, in the recital of the pre- 
amble of the statute of hue and cry, in a writ grounded 
upon it, was fatal ; but in an action on that statute, though 
the declaration, in reciting the preamble, substituted the 
words, *• burning of houses^* for the word " arson,** the 
plaintiff had judgment [s). 

Next, as to the recital of the purview. 

It appears clear, that if any material part be omitted or 
mis-recited, the indictment will be bad, because it will 
judicially appear to the court that the foundation is 
vicious upon which the charge professes to be 
grounded (t). 

(o) Holt 662. (r) Hatt. 26. 3 Keb. 648, 

(p) Hard. 324. Holt, 662. 66^. 

Iq) Salk. 609. 6 Mod. 62. (1) See 3 Keb. 647. 661, 

Hard. 324. Hutt. 56. Mills v. 662. 2 Jones, 51. 
Wilkins, 6 Mod. 62. 3 Salk. (t) 1 Ld. Ray. 382. Doug. 

331. Holt, 662. Chance v. 97. 2 Mod. 99. Cro. Car. 522| 

Adams, contra. HiK 7* W. 3. 232. 2 Haw. c. 25. •• 101, 
Roll. 868. 
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And, therefore, if 0/(0 be substituted iorforti manu^in 
an indictment prohibiting entries /orii manu ; nuncia for 
mendacia in an indictment under the statutes of scanda- 
lum magnatum {u), the indictment will be bad (x). 

But if such a mistake be made in reciting a public 
statute, it seems the defect will not be fatal, unless the 
indictment conclude against the form of the said 
statute {y) ; for if it conclude against the form of the 
statute in such case made and provided, the mis-recital 
will be rejected as surplusage and the court will give 
judgment upon that statute which warrants it {z]. But 
where the indictment is founded upon a private statute, 
such a defect will not be cured by a general conclusion. 

It seems to be a general and established rule, that a 
variance which does not alter the sense of a material part 
.of the statute, will not avoid the indictment. Thus, it 
has been holden that the sea of Rome for see of Rome, in 
the recital of an oath prescribed by a statute,**! do 
declare in conscience instead of I do declare in my con- 
science,-*-maliciously and conteniptuously for maliciously 
or contemptuously, were not fatal variances {a). 

So, under the stat. 12 R. 9. de scandalls magnatum^ it 
has been holden, that the prohibitory words, " none shall 
devise, speak, or tell, any false news, lies, or other such 
false things,*' &c. were material words, and that a variance 

[t) Cro. Eliz. 93. 2 Buls. Doug. 94. Post. 372. Str. 

f5S. 214. 

(u) 4 Co. 12, 13, Cro. Car. {%) Q Haw. c. 25. a. 104. 

135. 2 Haw. c. 25. 8. 101. 2 Hale, 173. 

(x) See also Cro. Eliz. 236. (a) Cro. Car. 135. 136. 

Cro. J. 362. Pal. 565. 1 Joo. 194. Bur- 

(y) Boyce v. Whitaker, row, 999. 2 Haw. c. 25. $. 

102. 



RecitaL'-^Purview. fiOft 

in reciting the subsequent words, " whereof discord, or 
any slander might arise within the said realm, was not 
material (a). 

In the older reporters, many cases are to be found, 
where trifling variations from the purview of the statute 
have been considered to be fatal. 

Such as the substitution of assism novce disseisince for 
assisam novce disseisince (&)• 

Or (c), expelled and disseised for expelled or disseised, 
or admitterei et forisfaceret for amitteret et forisface- 
ref' (d). 

Yet it seems questionable whether these would now 
be considered as authorities, since the courts have relaxed 
much in later times from the strictness which formerly 
prevailed (e). 

And the rule now seems to be, that if the variance con- 
sist in the omission, introduction, or alteration of words, 
purely superfluous and unnecessary, it will not be ma- 
terial if the sense be complete independently of such va- 
riance (/), unless indeed the alteration render the whole 
repugnant to the intent of the statute, for there, it is said, 
the superfluous words cannot be rejected ; as, where the 
words, whoever shall do the same shall incur the pain, Sic. 
are thus recited, whoever shall dp the contrary shall incur 
the pain, &c. (g). 

II. Haying thus considered how far it is necessary in an 
indictment upon a statute, to set forth the authority upon 

(a) Cro. Car. 135. 136. Cro. Eliz. g6. 307. 3 Keb. 
Pal. 565. I Jon. 194. Bur- 662. 

row, 999. 3 Haw. c. 25. 8. [d) Cro. J. 133. 

J 02. (tf) 2 Haw. c. 25. 8. 108. 

(b) 2 Haw. c. 25. s. 108. (/) See 2 Haw. c. 25. s. 

(c) Cro. Eliz. 697. See also 109. 

{g) 2 Haw. c. 25. 8. 106. 
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which it 18 founded^ it iB next to be seen how the offence 
is to be described. 

Ist. In reference to the circumstances mentioned in 
the statute. 

2dly. In relation to the language used by the legisla* 
ture. 

In the first place, all tlie^uthorities concur in, assert- 
ing, that all the circumstances contained in the statutable 
definition of the offence must be set out on the record. 

Lord Hale savs, '* those circumstances mentioned in 
the statute to make up the offence, shall not be supplied 
by the general conclusion." [i) 

"The indictment," says StoMnd/urdc{A:),"must set forth 
the offence in such manner as it is expressed in the sta- 
tute,' otherwise the offender shall have his clergy." 

So Mr. Justice Foster — ^* It is a general rule, that all 
indictments on penal statutes, especially the most penal, 
must pursue the statute so as to bring the party precisely 
within it, and this rule holds, as well with respect to sta* 
tutes which take away clergy from felonies at common 
law, as to statutes creating new felonies" (/). 

And again the same learned judge observed--*'* Cases 
might be cited without number, which turn upon this 
general principle, that indictments upon penal statutes 
must strictly pursue the statute (m)." 

And, therefore, a man(») indicted of robbery, in quA* 
data via regia pedestri ducente de London ad Islington, 
had his clergy, for the words of the(o) statute are "for 
robbery in or near the highway, he shall be ousted of his 

(t) 2 Hale, I70. See also (m) Fost. 424. 

Hale,517,525,535. Brooke*t) (n) 38 H. 8. Moore, o. Id 
case, Hard. 20: p. 5. 

(k) Fo. 130. b. (0) 23 H. 8. c. 1, 

(/) Fost. 423. 
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clergy/' and therefore the indictment and conviction 
must be of a robbery in vel propi altam viam regiam (/>). 

So an indictment in a praemunire, for aiding one being 
a principal maintainer of the see of Rome against the 
form of the statute, the words being omitted, ** to the 
intent to set forth the authority, &c.'* which were part of 
the qualification of the offence contained in the statute, 
was holden to be insufficient and not aided by the con- 
clusion (q). 

An indictment under the stat. 7 G. 2. c. 21. stated, that 
the defendant in and upon one A, Gillespie, unlawfully, 
maliciously, and feloniously, did make an assault ; and 
him the said A. G. then and there unlawfully, and mali- 
ciously did menace, by then and there threatening and 
menacing to blow the said A. G.'s brains out, with a fe- 
lonious intent, the monies of the said A. G. from the per- 
son and against the will of him the said A.G. feloniously 
to steal, &c. 

The statute enacts, that if any person shall, with any 
offensive weapon or instrument, unlawfully and malici- 
ously assault, or shall by menaces, or in any forcible or 
violent manner, demand any money, goods, or Qhattels, 
from any person or persons, with a felonious intent to 
rob or commit robbery, &c. then, &c. 

The judges were of opinion, that the indictment was 
insufficient in not having stated, that the assault was 
made with an offensive weapon, or that any demand was 
made; and that, therefore, no judgment could be given 
on it, for that it is necessary in point of law, that an in- 
dictment on any particular act of parliament should 
strictly follow the words of the act, and that the court 



ip) iH^le, 535. (</) Dyer, 3^3. 2 Hale, 1 93. 
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cannot supply from any other circumstances a sufficient 
description of the offence {g). 

And the same rule applies with equal or greater force 
to the pleading in convictions; as where a conviction 
charged the defendant wiih killing deer in a certain place 
where they have been usually kept, without saying in- 
closed place [h); or with unlawfully killing fish* omitting 
to add, " without the consent of the owner of the water 
(i) ; or with insuring a ticket in the lottery, without say* 
ing " in the state lottery (k) ; or with having a gun in his 
house, where the words of the statute are, " use to keep 
in his or her bouse (/). 

By 3 & 4 W. & M, c. I. if a man be indicted of stealing 
any goods or chattels, he shall be excluded from the be- 
nefit of clergy, if it appear upon evidence or examination 
before the justices, that the said goods or chattels were 
taken by robbery or burglary, or in any other manner, in 
any other county, whereof if such person had been con- 
victed by a jury of the said other county, he or they are 
excluded by virtue of this or any other act from having 
the benefit of his or their clergy (m). 

It is not necessary {n) under this statute to make any 
entry upon the record, that it appears by such evidence 
or examination that the felony was originally commenced 
in a different county, and was of stich a nature that the 
offender could not have his clergy ; but it is usual to 
write in the margent of the indictment, that it is for a 
robbery* &c. in another county, ^ 

(g) R. v. Jackson and Ran- (k) 1 T. R. S23. 
dall, Leach, 303. See also « (/) 1 Show. 48. 
Hale, 189> 190. (m) See aUo 25 H. 8. c. 3. 

(h) Ld. Ray. 791. and 5 & 6 Ed. 6. c. 10. 

(t) 2 Burr. 679* (n) And. 114. 2 Hale, 519. 
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But it has been holden, that tKe offence laid in the 
indictment and proved, must be one in vvliich the of- 
fender stands in need of clergy ; for otherwise, having 
no need to demand clergy, he cannot be hurt by being 
excluded from it. 

So that if he be indicted of petit larciny, he is not 
ousted of clergy, though the goods be proved to have 
been burglariously stolen by the offender in the foreign 
county (o). 

It has already been considered, how far it is necessary 
to bring the defendant within any mere negative descrip- 
tion contained in a statute [p). 

With respect to provisos and exceptions, the rule is 
clearly laid down by Lord Hale, "Where an offence is 
made felony, or otherwise punishable by act of parlia- 
ment, though the indictment must take in the circum- 
stances which, in the body of the ac^, make up the of- 
fence, yet if, by proviso in the same statute, or by any sub- 
sequent statute, some cases or circumstances are excepted 
out of the act, the indictment need not mention them, 
and qualify the offence so as to exempt it out of the pro- 
viso; but the party shall have the benefit of the proviso 
by pleading not guilty, and in the same manner shall have 
advantage of the subsequent statute to excuse him by 
virtue of that statute (9). And this has been adjudged 
even in cases where the proviso is noticed in the purview 
of the statute (s); in a conviction {t) it has been holden 
necessary to notice the proviso's of the statute ; yet even 

(o) Moor, 550. 1 Hale, 536. (s) Pophara, 93, 94. 2 Haw. 

2 Hale, 349. c. 25. s. 113, 

(p) Vide supra, 159. (0 2 Haw. c. 25. s.. 113. 

(q) 2 Hale, 170. Popham, Doug. 53 1. - 
93, 94. 1 Jones, 157. 1 Lev. 
26. 
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if the benefit be given by a proviso subsequent to the 
enacting clause, it is unnecessary to notice it (u). 

It has been said, that if the statute, whereon an indict- 
ment is founded, be particularly recited, the general con- 
clusion contra formam statuti^ after the allegation of the 
fact, will supply an omission in it of a circumstance men- 
tioned in the statute, which omission would otherwise 
have been fatal ; for that since the statute is particularly 
recited, and the defendant is charged with having com- 
mitted the offence against the form of it, and it is impos- 
sible that he could have so done, if any circumstance ex- 
pressly required by the statute had been wanting, the 
offence may be said to be as fully set forth in the very 
words of the statute, as if such words had been repeated 
in the allegation of the offence { j). 

But this reasoning appears to be defective; for if the 
omission of one material circumstance could be supplied 
by the recital, why might not the omission of a second, 
and where could the line be drawn ? the principle, once, 
admitted, would lead to the conclusion, that an indict- 
ment would be sufficient which barely recited the sta- 
tute, and then averred that the defendant at such a time 
and place transgressed it. 

It would also be left to the jury to say, whether the 
factotnitted on the record, but proved in evidence, was a 
fact the doing of which could be an ingredient in the of- 
fence, which is a pure matter of law, and ought to appear 
judicially to the court. And besides this, there could be 
no averment of time and place annexed to the circum- 
stance omitted. Now* if the circumstance had been 
averred, it must have been averred with time and plac^; 

(ti) 2Str. 1101. 2 Haw. c. 25. 8. 114. RolL 

(x) Savil, 33. 2 Roll. 237. 81. contr«. 
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and if the omission of time and place to the avernent 
iivould have vitiated the indictment, it can scarcely be 
contended, that the omission of the averment altogether 
would improve the indictment 

Where the prohibiting statute is recent, it is usual to 
allege expressly, that the offence was committed after 
the making of the statute; but where the statute is not 
recent, this averment is unnecessary (y). Where a par- 
ticular time is limited for the prosecution, it should ap- 
pear, on the face of the indictment or conviction, that the 
prosecution was commenced within the time, but a spe« 
cial averment is not necessary (z). 

Where several circumstances are mentioned disjunc- 
tively in a statute, any one of which is sufficient to oust 
the offender of his clergy, it is sufficient to charge the 
defendant disjunctitely in the indictment. Thus, it was 
holden to be sufficient, in an indictment for a highway 
robbery, to aver in the words of the statute, that it was 
committed in or near the highway; because, as has been 
said, the words are only descriptive of the manner (a). 

Sdly. As to the terms and phrases used in the statute. 

The general rule is^ that the defendant must be 
brought within all the material words of the statute ; for 
many of these have been holden to be so peculiarly de- 
scriptive of the offence, that they cannot be dispensed 
with (b). 

(y) 1 Saund. 1 Burr. 366. averment be made, a variance 

(z) 2 East, 333. from it will not be fatal. War* 

{a) 1 Hale, 535. It is not ne- die's case. East. P. C. 785. 

cessary now to allege, that the Pye*s case, ib. 

robbery was committed in or > {b) Fost 424. Cro. J. 607« 

near an highway, since clergy Stowe*s case. 

is ousted generally ; and if the 

p 2 
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And this ruie applies equally to offences created by a 
statute and to common law offences, for which the of- 
fenders are by a statute cither subjected to a new pu- 
nishment, or deprived of a common law benefit; in the 
former case, if such a material word be omitted, the of- 
fender cannot be punished at all; in the latter, he is lia- 
ble to the common law penalty only. 

For example, in an indictment for perjury under the 
Stat. 5 Eliz. c. 9. the word wilfully is essential, and must 
be inserted ; because the word toilful in the statute is a 
material description; but in an indictment at common 
law, and not on the statute, the words, falsely, mali- 
ciously, wickedly, and corruptly, imply that the offence 
was committed wilfully^ so that an indictment at com- 
mon law would be good without such an allegation (c). 

An indictment [d] under the Black Act stated, that 
the defendant with a' certain pistol, &c. did unlawfully, 
maliciously, and feloniously shoot at one A. B. 

The words of the statute are, ** If any person or persons 
shall wilfully and maliciously shoot, &c." The question 
for the judges was, whether the indictment was not de- 
fective for having omitted the word wilfully. 

According to the report of this case, the point was 
much debated; some of the judges thought, that the 
word wilful was implied in the word malicious; but a 
great majority were clearly of opinion, that as the legis- 
lature had, by the special penning of the act, used both 
the words wilfully and mahciously, they must be under- 
stood as a description of the offence; and that the omis« 



(c) R. V. Cox, Leach, 82. 201. 2 Hale, 18?. Show. 1 90. 
SeeHetl. 12. Cro. Eliz. 147. 3 Ins. 1 67. 

(d) R. V. Davis, Leach, 556. 
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sion in the indictment before them was fatal to its vali- 
dity (e). 

So necessary has it been deemed to pursue precisely 
the language of the statute, that the indictments against 
the regicides alleged the compassing and imagining of 
the king's death as the treason, in the terms of the sta« 
tute, and merely alleged the actual destruction of the 
king as the overt act (/). 

In some instances, however, the use of the identical 
words used by the legislature has been dispensed with, 
and their place holden to be supplied by expressions 
deemed to be equivalent. Thus it has been holden, that 
the worda " wilful murder" might be supplied by laying 
the killing to be of malice aforethought. So inLodowick 
V. Grevil's case (g) it was holden, that the words of the in- 
dictment, ••excite, move, and procure," were equivalent 
to the words of the statute (A), *' counsel, hire, or com- 
mand." 

And in a proceeding founded upon a remedial statute, 
it has been holden to be unnecessary to follow the words 
of the statute so precisely as in an indictment (t). 

In Mr. Justice Foster's report of the case of the King 

-V. M'Daniel and others, he says, in the case cited (k), the 

indictment was holden to be sufficient, though the words 



(e) See also 1 Show. 190. {/) Kel.8. I Hale,107. 119. 

11 Co. 58. 2 Hale, 192. 2 I67. Fost. 193.19^. » Ins. 12. 
Haw. c. 26.9. 1 10. Cro. Eliz. (g) And. 195. 
1 47. 201. And. 49. Dyer, 363. (h) 4 & 5 Ph. & M. c. 4.' 
2 Burr. 679. 5 T. R. 17O. (i) 2 BK R. 842. 3 Wils. 

2 Leon. 211. Hale, 517. 525. 318. 3 East, 244. 
535. 2 Hale, 336. Hard, 21. (k) 1 And. 195. 
8 T. R. 536. 
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of the statute of Ph. Sc M. were not pursued; the words, 
excitavU, movit, et procuramt^ being deemed tantamount 
to the words of the statute, '* counsel, hire, or com- 
mand (/)." 

** I take this to be good law, though I confess it is the 
only precedent I have met with where the words of the 
statute have been totally dropped ; and I the rather in- 
cline to this opinion, because I observe that the legisla- 
ture, in statutes made from time to time concerning ac- 
cessories before the fact, hath not confined itself to any 
certain mode of expression, but hath rather chosen to 
make use of a variety of words, all terminating in the 
same general idea." 

But if the words of the statute may be abandoned in 
describing an accessory before the fact, and can be sup- 
plied by equivalent words, there seems to be no suffi* 
cient reason, why the doctrine of substitution should not 
extend to other cases. 

The reasoning used by Mr. Justice Foeter seems car- 
ried a great length, and to support it, two steps are ne- 
cessary : first, the words of a whdle class of statutes are 
construed to be descriptive of an accessory before the 
fact ; and, secondly, it must be contended, that such an 
accessory may be described in the language of the com- 
mon law, without reference to the terms of the statute. 
It appears, indeed, that the part of the report, from which 
the above extract is taken, was not delivered in court; 
so that the dictum which has been cited, does |iot bear 
the same stamp of authority with a position publicly and 
judicially advanced by so able a judge (m)« 

Great dilQ^culty exists in drawing the precise line, which 



(/) 4 & 5 Ph. & M. c. 4. (m) Vide 6 East, 417. 
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shall ascertain at once the latitude which ought to be 
permitted in the description of offences for the purposes 
of justice, and that wholesome caution and strictness, 
which ought to be observed for the avoiding of confu- 
sion, and the exhibiting of the defendant's guilt with cer- 
tainty upon the face of the record; in order that sub- 
stantial justice may not be frittered into empty form on 
the one band, and that the life and liberty of the subject 
may not be placed in jeopardy by ignorance or carelessness 
on the other. But, at all events, where an indictment is 
founded upon a statute, reason and convenience seem to 
require, that the terms and expressions used by the le- 
gislature, as descriptive of the offence, should be adopted 
in framing that indictment; the insertion of others 
does not seem justifiable on any principle; for a sub- 
stituted word or phrase can never so directly and poin- 
tedly support the charge as the one used by the legis- 
lature. 

III. Of the averment that the offence was committed 
against the form of the statute^ 

The necessity for this averment may be considered, 

1st. In cases affected by one statute only. 

^ndly. In those affected by more than one statute. 

If an offence did not exist at common law^ but is entirely 
.created by a statute^ it seems, from all the authorities, to 
be necessary to aver the offence to have been committed 
contra formam statuti (o), and that, in default of such an 
•averment, no judgment can be given against the defen- 
dant (p). And the rule is the same where an offence at 

(o) 2 Haw. c. 25. s. 11?. [p) 2 Haw. c. 25. s. 11 6. 2 

2 Hale, 192. 1 Saund. 135. Hale, 192. 251. 1 Saund. 135. 

n. 3. Doug. 428. 5 Mod. n. 3. Doug. 428. 
307. 



216 INDICTMENT. — On Statute. 

common Ijiw is made an offence of an higher nature, by a 
statute, as where a misdemeanor is made a felony, or a 
felony treason (7). 

Where the offence existed at common law^ but the of* 
fender is, under particular circumstances, deprived by a 
statute of some benefit to which he was entitled at com- 
mon law, the averment is unnecessary, for the statute 
does not inflict a new punishment, neither does it alter 
the nature of the offence (r). But the averment in such 
case would not be improper; for though the statute does 
not inflict a new penalty, it takes away an old privi- 
lege [s). 

So under the statute 21 J. 1. c. 27. it was holden to be 
unnecessary to conclude against the form of the statute, 
for the act created no new crime, but only introduced a 
new rule of evidence [t). 

Where the offence existed at common law, and an addi- 
tional punishment is inflicted by the statute, the offender^ 
if this averment be omitted, is liable to the common law 
punishment, but not to the new penalty under the sta- 
tute (w). 

Where the offence existed at common law as declared by 
a statute, such as the stat. 25 E. 3. de proditionibus, the 
averment.may be either used or omitted {x). 

Where an offence, as described in the indictment, is pu- 
nishable at common law only, and yet the indictment 



{7) 2 Haw. c. 25, s. 116. R. (0 2 Hale, '19O. 288. 2 

v. Clerk, SaHc. 370. Haiv. e. 46. s. 43. Kel. 32. 

(r) 2 Hale, 19O. 1 Saund. (u) 2 Hale, 190. 1 Saund. 

135. a. n. 135. 2 Roll. Ab. 82. 

fj) 2 Hale, 190. Page v, [x) 2 Hale, 189. 
Harwood, Aleyn, 43. Sty. 86. 
Ld- Ray* 1^0. 1 Salk. 212. 
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avers it to have been done against the form of the sta- 
tute, it seems to have been doubted whether the indict- 
ment was good at common law. Lord Hale was of opi- 
nion» that if the offender were not brought within the 
words of the statute, if the indictment concluded contra 
formam^ it should be quashed, though an offence l>e de- 
scribed which is indictable at common law (j). 

As if a man be indicted for drawing his dagger in the 
church, upon J. S. against the form of the statute^ but 
the indictment omit the words, *^ with intent to 
strike (y)," the indictment will be quashed. 

But in numerous instances the conclusion has been 
holden to be mere surplusage (z). 

Where several statutes related to the same offence, it was 
formerly holden that it ought to be laid to have been 
committed contra /ornzam statutorum, and it is seriously 
recommended, by great authorities, to lay the offence con* 
traformam statut. which might be taken either in the 
singular or the plural as the case required; — this piece 
of precaution was rendered unavailable by the statute 
which prohibits the use of abbreviations in indictments. 
In the case of Hothbury v. Levingham (a), it was holden, 
that a conclusion contra formam statuti for taking averia 
caruca was good, although the offence was prohibited 
"by each of two statutes. 



(x) 2 Hale, 171. 231. 6 T. R. l62. R. v. Ma- 

(y ) Cro. Eliz. 23 1 . Pen- thews. Leach, 664. ' R. v. 

Iiallo's case, Cro. Eliz. 307- Wigg, 2 Ld.Ray. Il63. 4 T. 

697; R- 202. 1 Saund. 135. n. 3. 

(z) Say. 225. 2 Haw. c. 25, 1 Ld. Ray. 149- 

s. 115, 116. AI. 43. 2 Hfile, (a) 1 Sid. 348. R. v. Col- 

i9l- 1 Salk. 212. Cro. Eliz. lins. Leach, 970. Ow. 135. 
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A distinction has been made between the case of 
an offence prohibited by each of two statutes, and those 
where an offence is punishable by virtue of two statutes 
taken together, and not by virtue of either singly. As 
where by a subsequent statute it is enacted, that the 
former shall be executed in a new case, or that an addi- 
tional penalty shall be inflicted. But, according to later 
opinions, a conclusion in the singular would in the latter 
instances be sufficient (b). 

If a temporary act be made perpetual by a second^ a 
conclusion in the singular will be sufficient (c). So if a 
statute which has expired be revived by another, it seems 
that a conclusion in the singular is sufficient; though, 
according to Lord Hale, it is safer to conclude in the 
plural (d). 

If one statute adopt and continue the provisions of a 
former, the indictment must conclude in the singular (e), 
and the former statute is continued, though the continu- 
ing statute make some alteration(/). So where the statute 
is continued in part (g). 

Where one statute creates the offence, and another 
adds the penalty, the indictment ought to conclude 
ugainst both (h). But it would be sufficient, in such 
case, to allege the offence to have been committed 
against the form of the statute, and to conclude w\iereby 
and by force of the statute, &c. (i). 

Where the indictment is founded upon one statute 



(J). 2 Haw. c. 25. 8. 1 17 (g) Cro. Eliz. 750. 

(c) 2 Hale, 173. 2 Haw. (h) 2 East, 339. Ow. 135. 

c. 25. 8.1 17. Cro. Eliz. 750. 2 Hale, 173. 

{d) Mill's case, 2 Hale, 173. Cro. J. 142. 

{e) Saund, 135. n.3. (i) 7 East, 517. 

(/) Str. 1066. 1 Lut. 312. 
2 Saund. 377. D« 12. 
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which is explained by several others, it should conclude 
in the singular (A;). So where a second statute merely 
regulates the operation of the first (/). 

[t has been holden, that where the plural word sta- 
tutes is used instead of statute in the singular, the in- 
dictment will be insufficient (m) : as if a second statute 
merely continue a former one, without making any ad« 
dition to it or altering the substance of its purview. 

(k) 2 Sauod. 377. (m) 8 Haw. c. 35. 8. 1 17. 

(/) Cro. J, 187. Cro. Car. 187. Yel. 116. but 

see 2 Hale, 173. 
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Caption of an Indictment. 

Where an inferior court, in obedience to a writ of 
certiorari from the King's Bencb« transmits the indict- 
ment to the Crown OtBce, it is accompanied with a for- 
mal history of the proceeding, describing the court be- 
fore which the indictment was found, the jurors by 
whom it was found, and the time and place where it 
was found. This instrument, termed a schedule, is an- 
nexed to the indictment, and both are sent to the Crown 
Office. 

The history of the proceedings, as copied or extracted 
from the schedule, is called the caption, and is entered of 
record immediately before the indictment. 

Lord Hale gives a precedent of a caption in the fol- 
lowing form (a) : 

" Norfolk.-*-At a general sessions of the peace holden at 
S. in the county aforesaid, on the fifth day of October, in 
the twenty-fifth year of the reign, &c before Ai, B., C, 
D., and their fellows justices of our said lord the king, 
assigned to keep the peace of our said lord the king, and 
also to hear and determine divers felonies, trespasses, and 
other misdemeanors in the same county committed, by 
the oath of E., F., G., H., &c. good and lawful men of 
the said county, sworn and charged to inquire for our 
said lord the king, and the body of the said county it is 
presented, &c." 

(a) 2 Hale, l65. 
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In the first place it must appear that the court had JU" 
risdiction (b}. 

If, therefore, the caption merely set forth that it wa» 
holden before J. S. steward, without shewing to whom 
he is steward, or in what court, or that an inquest of 
death upon view of the body before J. S. or without add- 
ing that he was a coroner, and shewing also that he was 
a coroner for the district in which the inquest was taken, 
it will be insufficient (c). But it would be sufficient to 
say coroner in the county, for the court will intend that 
he is coroner for the whole county (d). 

It has been holden sufficient to allege the indictment 
to have been taken at a general sessions of the peace of 
such a county (e), but insufficient to allege it to hi^ve 
been taken at a general sessions holden in such a county, 
instead of saying for such county (/). 

The caption ought to notice the authority of the jus-^ 
tices to hear and determine divers felonies, &c. (g). 

It was formerly deemed necessary to describe the jus- 
tices either as the king's justices or as justices of the pub- 
lic peace, but it has since been holden to be sufficient to 
describe them as justices of the peace (A), 

But it is not sufficient tQ describe them generally as 
justices of the peace, &c. without either naming them or 
shewing for what division they are justices; and where 
in their description as justices o^^/grzed to keep the peace, 
&c. the word assigned was omitted, the caption was 



(b) Ld. Ray. 710. 22 E. 4. (/) 1 Keb. 329. 668. 1 
12. Sunim. 207. Cro. Eliz. Lev. 304. 2 Keb. 133. cont. 
193. 2 Roll. 82. Plow. 76, 77. 1 Keb. 635. Qu. and see 2 
4 Co. 41. Haw. c. 25. s. 121. 

(c) 2 Haw. c. 25. 8. 1 19. (g) Str. 442. 2 Haw. c. 25. 

(d) lb. 8. 121. 2 Hale, l66. 

(e) 1 Sid. 247. (^) 2 Haw. c. 25. s. 122. 
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holden to be defective (i). But it is unnecessary to al- 
lege that the justices of the general quarter sessions 
were of the quorum (k). 

It is a general rule, that the title of their authority 
should be set forth, as that they were justices of the 
peace, &c. justices of gaol delivery, &c. (/)• 

If a session be hoiden by virtue of several commissions, 
as of gaol deli very, oyer and terminer, and the peace, and 
the record be made up as upon all three commissions 
the caption will be good, if the justices had authority to 
take the indictment by one of those commissions though 
not by the others (m). 

But a caption setting forth that the indictment was 
taken ad magnam curiam cum letd tentam is vicious, 
though ad magnam curiam et ad letam would be suffi- 
cient, for cum letd does not describe any court possessing 
jurisdiction. So it would be sufficient to allege that it 
was taken at a court leet, holden with a court baron ; but 
it would be otherwise, if both courts had jurisdiction 
and proceeded in different ways (n). 

The caption of an indictment at a court leet, need not 
shew how the court was constituted, whether by grant or 
prescription ; but this appears to be necessary where the 
indictment has been taken by virtue of a special commis- 
sion ifl]. 

The justices* names should be set out, and though it is 
not necessary to mention all, yet so many should be 
named as are enabled, by their commission, to take ao 
indictment (/>). But though no sessions can be held un- 
less before one of the quorum, it is unnecessary to 

(t) 1 Saund. S6S. (n) 1 Salk. 195. 2 Haw. c. 

(k) 2 Haw. c. 25. s. 123. 25. s. 124. 

(/) 2 Hale, l66, (o) See the Caption, Fost 3. 

(m) 2 Hale, l66. 9 H. ?• 9. ip) 2 Hale, 166. 
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state that any were of the quorum (j^)« But this is 
doubted by Lord Hale, where an act expressly requires, 
that the offence shall be beard and determined before two 
justices of the peace, one of whom is of the quorum {z). 

Description of the jurors. 

The caption must further shew, that the indictment 
was found by twelve jurors of the county, city, or place, 
for which the court was holden (a). The precedent cited 
from Lord Hale, states the names of the jurors; but 
though it certainly is necessary that the names of the ju« 
rors should be returned in the schedule^ yet in making up 
the record in the King's Bench, it has been the constant 
practice in the Crown Office to omit the names of the 
jurors in the caption (i). And it has been solemnly de- 
cided, that it is unnecessary to insert their names in the 
caption (c), though this was formerly doubted (d); but 
the caption must shew, that the offence was presented 
by twelve juTOTB (e). It should appear that they were 
sworn and charged^ but the omission of the latter word 
will not be fatal (/). It has been holden necessary to 
allege, that they were then and there sworn and (g) 
charged, and for what county or division (&). And it ' 
must appear, that they acted under the obligation of an 
oath ; and, therefore, the caption should not only allege, 
that they were sworn (i), liut also that they made their 
presentment upon otUh; but it has been holden, in 

{tf) 2 Hale, 167. {d) S Haw. c. 25. s. 126. 

(z) !2 Hale, 167. (e) Cro. EHz. 654. 2 Hale, 

(a) Ld. Ray. 434. 2 Hale, 1 67. 1 Saund. 248. n. 1. 
.167. 2Keb. 160. 3 Keb.807. (/) 2 Haw. c. 25. s. 126. 

{h) 1 Saund. 2l6. n. 1. (g) 2 Haw. c. 85. s. 126. 

(c) Aylett's casein the House (A) lb. 
of Lords, July 6, X786. R. (i) 1 Sid. 140. 1 Keb. 498. 

V. Atkinson, 1 Saund. 248. 2 Haw. c. 25. s. 1 26. 
n. I. lb. 249. n. 1. 
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some instances, that the words, " present upon their 
oath," supply the place of the words " sworn and 
charged (/) ; and, probably, tttis would now be holden 
sufficient in all cases. It is unnecessary to describe them 
as probi et legates homines^ for this is a necessary intend- 
ment of law. 

The time token. 

The caption must recite the day and year when the 
court was holden, and usually alleges the indictment to 
have been then taken in the present tense (m). If the 
indictment be taken at an adjourned sessions, it should 
be shewn when the original sessions began (n) ; and if an 
improper, uncertain^ or impossible day be laid, it will viti- 
ate the indictment (o). As where the sessions were alleged 
to have been holden ad Festum Epiphanii instead of Epi- 
phania, for Epiphanius is a saint in the Roman calendar; 
and, therefore, it appeared, that the sessions were holden 
at a time different from that appointed by the statute (p). 

The place of taking the indictment 

It must be shewn, that the indictment was taken at 
some place within the county or division for which the 
jurors are returned; for otherwise they would have no 
authority to inquire (9). It is usual, as in the above pre- 
cedent, to state in the margent of the caption, the county, 
city, or division, for which the jurors inquire; but this 
is not of necessity any part of the caption (r). But if the 
county or division be so named in the margent, it is not 
absolutely necessary to repeat it in . the body of the cap- 

<(/) 1 Keb. 629. 2 Haw. c. 25. (n) Str. 865. 
s. 126. (0) 1 T. R. 3 16. 2 Keb. 582. 

(to) 4 Co. 48. Yet qn. whe- {p) R. v. Warre, Str. 698. 
ther this be necessary; see 1 (</) See chap. 1. and 2 Hale, 

T. R.316. and R. v. Hall, 1 166. 
T. R,320. (r) 2 Hale, 166. 
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tion, though it is usual and more correct to do so (r). If 
the county named in the margent be not repeated in 
the body of the indictment, express reference must be 
made to it by the words in the county aforesaid {$). If 
the caption state no place, or an uncertain one, it will be 
vicious (0 : as if it set forth, that the indictment was 
taken at a sessions holden at B. without shewing in what 
county B. is(M). So if, by act of parliament, the quar- 
ter sessions shall be holden at a particular place, and not 
elsewhere, the caption must shew the sessions to have 
been holden at that place (x). But in Long's case {y), 
a coroner's inquest was stated to have been taken at Cos- 
sam, before W, S. the queen's coroner, within the liberty 
of her town of Cossam aforesaid ; and this was holden to 
be sufficient, without expressly shewing that Cossam was 
within the liberty of the town of Cossam, 

Conclusion of the caption. 

It seems formerly to ha,ve been the custom to conclude 
in this form, ** it is presented that A. B. &c."; but the 
more correct form seems to be this, **It is presented in 
manner and form following, that is to say, Lancashire, to 
wit, the jurors for our lord the king, &c." and then to 
copy the whole of the indictment i>cr6a^/w. 

And where the county or division is mentioned in the 
margent of the indictment, and the place mentioned in 
the body of the indictment is referred to the county in 
the margent by the words in the county aforesaid, it 
seems to be necessary to introduce the indictment ac-< 
cording to th^ latter; method; for otherwise the indict- 



(r) 1 Will. Saund, 308. R. (/) Cro. J. 276. 

V. Kildcrley, n. 1. (ti) Cro. Eliz. I37.606.738. 

(*) 2 Hale, 180. 3 P. Wms. [x) I Haw.c.25..s. 128. 

439. supra, p. 60. (y) 5 Go. 120* 
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ment would appear to be insufficient, for referring the 
place mentioned in it to the county aforesaid, no county 
having been previously mentioned {2), But regularly the 
county mentioned in the margent is not an essential part 
of the record, unless it be made so by an express refer- 
ence to it in the body of the caption^ or of the indict- 
ment itself (a). 



(z) See p. 60. and 1 Sauiid. (a) fi Hale, l6S, I66. 
308. n. 1. 
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CHAP. XIV. 

Defective Indictment. 

I. Language of Indictments^ p. 2^9. 

II. Indirect^ uncertain^ double^ and indefinite Allegations^ 

p. 231. 

III. Repugnancy T^Doctrine of Sufplusage-'^Use of a Fi- 

delicetf p. 234. 

IV. Variance, p. 241. 

'* IN favour of life great strictnefts has at all times been 
required in point of indictments; and the truth is, that 
it is grown to be a blemish and inconvenience in the 
law and the administration thereof; more offenders es- 
cape by the over easy ear given to exceptions in indict- 
ments than by their own innocence; and many times, 
gross murders, burglaries, robberies, and other heinous 
and crying offences, escape by these unseemly niceties, 
to the reproach of the law, to the shame of the govern- 
ment, to the encouragement of villainy, and to the dis- 
honour of God. And it were fit, that by some law this 
over-grown curiosity and nicety were reformed, which is 
now become the disease of the law, and will, I fear, grow 
mortal, without some timely remedy (a)." 

Such were the observations of Lord Hale upon the 
niceties and refinements, which a mistaken and misplaced 
humanity had ingrafted upon this branch of the law. 

But although this disease has not been cured by any 
general and amending statute, the courts have relaxed 
much from their former strictness in construing indict- 

(a) 2 Hale, 193. 
Q 2 
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ments; and many exceptions, fornierly holden fatal» 
would in later times have been disregarded (h). 

The salutary maxim, " nimia sublilitas in jure repro^ 
batur^*' has been applied to criminal as well as civil pro- 
ceedings, and trifling exceptions have been frequently 
overruled (c). 

Every indictment, indeed, must contain a complete de« 
scription of such facts and circumstances as constitute 
the crime, without inconsistency or repugnancy; but, 
except jn particular cases, where precise technical ex- 
pressions are required to be used, there is no rule that 
anv other words shall be used than such as are in ordi- 
nary use, or that, in indictments or other pleadings, a 
different sense is to be put upon them than what they 
bear in ordinary acceptation. And if, where the words 
may be ambiguous, it is sufficiently marked by the con- 
text, or other means, in what sense they are to be used, 
no objection can be made on the ground of repugnancy, 
which only exists where a sense is annexed to words, 
which is either absolutely inconsistent therewith, or be- 
ing apparently so, is not accompanied by any thing to 
explain or define £hem (d). 

According to Lord Coke (e), certainty, to a certain in- 
tent in general, is required in a charge or accusation. 
This definition, it must be confessed, is not very intelli- 
gible; but, as explained by Lord C. J. De Grey (/), " The 
charge must contain such a description of the crime, that 
the defendant may know what crime it is, which be is 
called upon to answer; that the jury may appear to be 



[b) See 2 Ld. Ray. 1 \6y. the case of R. v. Stevens and 

(c) 2 Haw. c. 25. s. 6i. Agnew, 5 East, ^59. 

((/) Per Ld. Eilenborough, (e) 1 Ins. 303. 5 Co. 121. 

C. J. in giving judgment in (/) Cowp. 682. 
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warranted in their conclusion of guilty or not guilty, upon 
the premises delivered to them; and that the court may 
see such a definite crime, that they may apply the pu- 
nishment which the law prescribes." 

It is essential to the formal validity of an indictment, 

1. That it be couched in plain and intelligible lan- 
guage and characters, 

Sdly. That it contain a direct, positive, single, and 
definite charge. 

3dly. That such charge be described without incon- 
sistency, or repugnancy, or material variance from the 
facts of the case. 

In the first place, the charge must be conveyed in plain 
and distinct language and characters. 

By tlje Stat. 4 G. 2. c. 96. all writs, process, pleadings, 
rules, indictments, records, and all proceedings, in any 
courts of justice within England, shall be in the English 
tongue, and shall be written in such common hand as 
acts of parliament are usually ingrossed in ; the words 
and lines to be written at least as close as the said acts 
usually are, and not abbreviated. 

And by the stat. 6 G. 2. c. 14. all pleadings, rules, or- 
ders, indictments, and informations, &c. may be written 
or printed in a common hand, and with the like manner 
of expressing numbers by figures as have been commonly 
used in the said courts, and with such abbreviations as 
are used in the English language. 

Whilst such proceedings were in Latin, .the courts 
seem to have been very jealous of the introduction of 
English words into indictments; and it was holden, that 
if the description could properly be made by means of a 
Latin word or phrase, the latter could not be supplied by 
English words under an Anglice (g) ; and therefore an iq- 

ig) 3 Hale, 169. 
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dictment was quashed, because the English word witch- 
craft was substituted for the Latin word incantatio (h). 

But even then, when more slender exceptions were al- 
lowed to prevail than in later times, it appears that nei- 
ther inelegant, nor even uugrarnmatical or false Latin, 
would vitiate an indictment if it did not render it unin- 
telligible (i). 

So that where duo justiciariis was inserted for duohus 

justiciariis (ft), the indictment was still holden to be suffi- 

ent; and so was an indictment, which alleged that the 

defendant super caput suum proprium did forge, meaning 

that he did it of his Own head (/). 

But the misspelling of a word of art was generally con- 
sidered to be fatal, as burgariter for burglariter^feloniter 
for felonice, or murdredavit for murdravit; and in nume- 
rous other instances, indictments were quashed upon 
very trivial exceptions to their language, as where de^^ric- 
tionem (m) was used for destructionem ; in others, the 
fault was holden to be cured by an explanation under an 
Anglice, zspellices, Anglice (n) skins; ollis asriis (o). An- 
glice brass pots. But the consideration of this class of 
cases is rendered useless by the statutes above cited. 
With respect to faulty or ungrammatical English, the 
courts have relaxed from that strictness, which was 
formerly so prejudicial to the administration of justice. 
If the objectionable word or sentence be wholly super- 
fluous, it may be entirely rejected (p), according to the 

(A) Dr. Lamb's case, 2 Hale, (m) Parker's case, Hutt. 56. 

169. (n) I Sid. 318. 

(i) 2 Hale, 1 69. (p) Cro. J. 129. 2 Haw. 

(k) Cro. Eliz. 108. 2 Hale, c. 25. s. 88. 

169. (p) 2 Haw. c; 25. s. 87. 

(/) 2 Ley. 221. 2 Haw. c. 25. 
8. 87. 
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maxiniy utile per inutile non vitiatur; and if one or more 
material words be misspelt, still the indictment will be 
good ; unless by the alteration the word be changed into 
another of a different signification {p). 

It seems, that before the statutes 4 G. 2. c. 96, and fl 
G. 2. c. 14. it was not allowable to express the year by 
means of common figures {q); but in setting forth the 
tenor of any writing in an indictment for forgery or libel, 
it is j^i7/ necessary to copy the figures (r). 

The charge must be direct and positive. 

It has frequently been holden, that it is insufficient to 
allege a material part of the charge by way of recital, pre- 
facing it with the words, ** for that whereas, &c." ; there- 
fore, where an indictment against the defendant, for hav- 
ing disobeyed an order of two magistrates, averred, that 
whereas the justices made an order, &c. the indictment 
was holden to be insufficient, for not directly averring 
that such an order was made, for without the order there 
could be no offence (s). But where the matter laid under 
a quod cum is merely introductory, the allegation will be 
sufficiently certain : thus an indictment for forgery, 
which alleged qudd cum testatum existit per quan* 
dam indenturam, that J. S. demised, &c. and then 
averred, that.the defendant falsely forged an assignment 
in writing of that lease, setting out the tenor was holden 
to be sufficiently certain (t). 

In Long's case {u) it was holden, that the averment 

[p] R. V. Beech, Leach, 158. Salk. 37 !• 2 Haw. c. 25. s. 60. 

Cowp. 230. ' 4 Co. 42. 5 Co. 150. 
{q) Vide supra, 93. {t) R. v.GoddardandCarle- 
tr) 2 Haw. c. 25. s. 8?. 1 ton, 3 Salk. 171. Ld. Ray. 

Salk. 195. I Mod. 78. 1194. 2Str.904.Coiii.Dig.lDd. 

(s) R. V. Crowhurst, Ld. (u) 5 Co. 122. but see Ld. 

Ray. 1363. R. v. Whitehead, Rayd. 1363. 
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quod exoneravit tormentum dans plagam^ without raying 
percussit, was insufficient; and in Vaux's case (t/), an in- 
dictment» alleging qudd nesciens potumfore venenatum bi- 
bit^ was holden to be vicious, for not saying expressly ve- 
nenum bibiL 

Where the character or situation of the defendant is an 
essential ingredient in the offence, it is sufficient, as has 
already been seen, to aver that he being so and so did the 
act, since no ambiguity can arise; but to allege that A. 
disseised B. of land existens liberum tenementum of B. 
would be bad, because it would be ambiguous whether 
the land was or was not B/s freehold at the time of the 
disseisin (z). 

The charge must be single. 

In a great number of instances it has^ been holden, that 
a charge in the disjunctive will avoid the indictment. 
As th^t A* murdramt vel murdrari causavit^ verberavit B. 
vel verberari causavit, fabricavit vel fabricari causavit, 
for the charge is ambiguous (a). So it is insufficient, in an 
indictment for extortion, to allege that A. existens servus 
sive deputatus took, &c. (6). 

But it has been holden» that circumstances necessary 
to bring the defendant within the purview of a statute 
depriving hini of the benefit of clergy, may be disjunc- 
tively alleged. As where an indictment for robbery al- 
leged it to have been committed in or near the king's 
highway (c). 

And it is the usu^l practice to allege offences cumula- 
tively^ both at common law and under the description 
contained in penal statutes. As that the defendant pub- 

{y) 4 Co. 44. 900. Rep. temp. Hardwicke, 

{z) Bac. Ab. Ind. 556. See 370. 

p. 151. {b) 2 Roll. 263. 

(a) 5 Mod. 137. Salk. 371. (c) 1 Hale, 535. 
2 Haw. c. 25. 8. 58. 2 Str. 
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iished and caused to be published a certain libel, that he 
forged and caused to be forged, &c. .In Fuller's case (c), 
it was objected that the second count of the indictment 
comprehended two distinct offences, viz, an endeavour to 
seduce, entice, and stir up M. L. to commit mutiny, and 
also an endeavour to seduce, entice, and stir M. L. to 
commit traitorous and mutinous practices. But as the 
first count of the indictment was bolden to be sufficient, 
the judges gave no opinion upon the second; Mr. Baron 
Perry n, however, observed, that it would probably be 
found to be a sufficient answer to this objection, that 
though this charge might have been branched out into 
separate offences, the whole might be but the parts of 
one fact of endeavour, which must be stated as it is. 

And it is the common practice to allege, in the same 
count of an indictment, the stealing of several articles, 
though the taking of each would constitute a distinct fe- 
lony. And if any of these be uncertainly or improperly 
expressed, the indictment will still be good as to the 
rest; and in general where an indictment is defective as 
to some, particulars, but sufficient as to the rest, it will 
be void only as to the first, and remain good as to the 
residue (d). 

On the other hand it is necessary that every distinct 
count in an indictment should contain a distinct and com- 
plete charge; and, therefore, where a statute inflicts a 
heavier punishment on an otTender who commits the of- 
fence a second time within a limited period after the com- 
mission of the first offence, the indictment (e), to subject 
the offender to such heavier punishment, must allege the 
commission of the two offences in the same count (/). 

(c) Leach, 916. (/) For instances of tiirf^- 

{d) '2 Haw. c. 25. s. 74. ui/e allegations, see chap. X. 

(e) R. V. Tandy, Leach, 
970. 
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Without inconsistency or repugnancy* 

It seems toba clear, that any inconsistency in material 
allegations, will vitiate the indictment Thus, an in- 
dictment was holden insufficient which alleged the for- 
gery of a writing, by which A. was bound to B. (/);'* 
" that A. disseised B* who had no freehold (g);" " that 
A. murdered J. S. at B. where he was wounded, the 
death having been laid at C. (h) ;* " the selling by false 
weights and measures;" " the being absent from church 
for six months between two specified days, which com- 
prised an interval of eleven days only (i)." 

It frequently happens that an averment faulty, be- 
cause it is either inconsistent with the fact, or is repug- 
nant to other parts of the indictment, or is in itself in- 
sensible and absurd, will not be fataU For, according 
to the salutary and equitable maxim, ** utile per inutile 
non nitiatur r and the general rule is, that if the defec- 
tive averment might, without detriment to the indict- 
ment, have been wholly omitted, it shall be considered 
as surplusage, and disregarded (A:). 

Thus, in an indictment for arson, an allegation that 
the offence was committed in the night-time need not be 
proved (/). 

So if an indictment for robbery from the person aver it 
to have been committed on the high-way (m), or in the 
dwelling-house (n) of a person named, it would be unne- 
cessary to prove these allegations, for th^ form no partof 

(/) 3 Mod. 104. Bac.Ab. (Ar) 2 Haw. c. 25. s. 8?. 

Ind. 556. 1 Mod. 78. 

(g) 2 Haw. c. 25. s. 62. (/) R. v. Munton, Ea§t. P. 

Bac. Ab. Ind. 55i. C. 1021. 

(A) 2 Haw. c. 25. 8. 62. (m) Supra, 178. Wardle*8 

2 Haw. c. 23. s. 88, 89. 2 case. East. P. C. 785. 

Hale,188, (n) lb. 

(!) lb. 
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the legal description of the offence, and might have 
been wholly omitted without any injury to the charge. 

So where an indictment charges an offence, at common 
law, to have been committed against the form of statute, 
the conclusion may be rejected (/)• And the general 
rule iSf that all unnecessary words may, on motion in 
arrest of judgment, be rejected as surplusage, if the in« 
dictment would be good upon striking them out (m). In 
Redman*8 case (it) the indictment alleged that the de- 
fendant received goods, knowing the said goods to have 
feloniously stolen, and upon motion in arrest of judgment, 
it was holden that the words to have might be rejected. 
So {o) where an indictment alleged that the defendant 
Fhancis Morris, the said goods above-mentioned, so as 
aforesaid feloniously stolen, taken, and carried away, 
feloniously did receive and have, he the said Thomas 
Morris, then and there well knowing the said goods and 
chattels to have been feloniously stolen, taken, and car- 
ried away. And the twelve judges held, that the words, 
" he the said Thomas Morris," might be struck out as 
unnecessary, add that the indictment was sensible and 
good without them. 

So where an indictment against a receiver, alles^ed the 
stealing of two bank notes, the property of Stephen Sul- 
livan, and charged the defendant with having received the 
said notes, the property and chattels of the said Stephen 
Sullivan; it was objected that the notes being called 

(/) R. V. Mathews, Leach, (n) Leach, 536. tamen qu» 

664. 2 Haw. c. 25. s. 115. for the sense is not complete 

Doug. 445. Cro. Eliz. 750. without the words, to have 

Contra, 2 IjEale, 171. but see been. 

9 Hale, 173. (0) R. v. Edwards and Mor- 

(m) Leach, 536. 1 T. R. ris, Leacb, 1^7* 
322. Com. Dig.Pleader, C. 28, 
d9.F.l2. 4Co.41.2Mod.327* 
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property, as to the principal, could not be construed chat- 
tels as to the accessory : but the judges were unanimously 
of of^inion, that the word chattels might be rejected as 
surplusage (/>). 

So where, by a penal statute, the whole of the penalty 
was given to the informer; it was holden, that an aver- 
ment in the declaration that an action had accrued to the 
king, the poor of the parish, and the informer, might be 
rejected (7). 

So where an allegation is inconsistent with precedent 
sensible matter, it may be rejected as surplusage. As if 
a declaration in. ejectment lay the demise on the second 
of January, and aver that the defendant afterwards, to 
wit, on the first of January ejected him (r). 

But a material allegation which is sensible and consistent 
in the place where it occurs, and which is not inconsistent 
with any antecedent matter, cannot be rejected merely 
because it is inconsistent with a subsequent material 
averment. And, therefore, where an indictment for mal- 
versation in office, alleged that the defendant, on the 1st 
of January, 1794, and for a longtime thence ensuing, to 
wit, until the 29th of November, 1795, held and exer- 
cised the office, &c. and afterwards averred that the de- 
fendant, whilst he held and exercised the said office, to 
wit, on the 29th day of Nov. 1795, committed the act 
charged to be criminal ; it was holden that the words 
under the first scilicet^ " until the 29th of Nov. 1793," 
could not be rejected as surplusage [s). 

And if a matter be alleged which might have been 
omitted altogether, but which shews that the complaint 

ip) R. Y. W. Morris, Leach, 324. Holt, 209. See also a 

525. East. P. C. 593. 6ji. Will. Saund. 291. n. 1. and 

[q) Andr. 67. Com. Dig. the cases there cited. 

Pleader, C. 25. (5) R. v. Stevens and Ag- 

(r) Wyat v. Aland, Salk. new, 5 East, 244. 
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is ill founded, it cannot be rejected as surplusage. As 
where an indictment against one for concealing the death 
of a bastard child, alleged the presence of an accom- 
plice (t). So if a statute, which need not have been re- 
cited, be misrecited in a material part (»). So an indict- 
ment for forgery, which, after setting out the writing, 
alleged, ** by which A, is bound to B/' was holden to be 
defective (j:). 

In Heydon'scase (i/) the indictment alleged the mortal 
blow to have been struck on the 4th day of August, and 
the death to have happened on the 19th day of December, 
and afterwards averred that several other defendants at 
the tim6 of the committing of the said felony and murder, 
to wit, on the 4 th day of August aforesaid, were present 
aiding, assisting, abetting, &C. the principal ; and it was 
holden that the indictment was repugnant and insufficient 
as to the latter defendants, for no felony was committed till 
the death, and no one can be adjudged a felon by relation* 
So if the stroke be laid A. and the death at B. an allega- 
tion that the defendant murdered the deceased at A. will 
vitiate the indictment (s), although a general averment 
that the defendant murdered the deceased would have 
been sufficient. 

And Lord Hale, in the case of Duppa v. Mayo (a), 
held, that where that which is averred under a scilicet 
shews judicially that the party pleading has mistaken the 
iaw^ the wrong conclusion in law will render the decla- 
ration insufficient, though it might be otherwise where 
the fact is mistaken. 

(t) Jane Peat's case, East. ^ (m) Plow. Comm. 84. Cora. 

P. C. 229. And in declara- Dig. Ac, on St. 1. 
tions iiurplusage will be fatal, (.r) Bac. Ab. tit. Ind. 556. 
if it shew that the plaintiff has (^) 4 Co. 42. 2 Haw. c. 23. 

no cause of action. Com, Dig. s. 89. 

Pleader, C. 29. {z) Bac. Ab. tit. Ind. 556. 

[a] I Saund. 287. 
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It is usual in criminal, as well as in civil pleadings, to 
allege circumstances of time, place, number, quantity, 
magnitude, &c. under a videlicet or scilicet^ whose office 
it is to explain that which has been alleged before (6). 

The use of these terms, in pleading, seems to be com- 
prized within very narrow limits. It has been said, and 
seemingly with great correctness, that where the time 
when a fact happened is immaterial, and it might as well 
have happened at another day, there, if alleged under a 
scilicet^ it is absolutely nugatory, and therefore not tra- 
versable; and if it be repugnant to the premises it shall 
not vitiate the plea, but the scilicet itself shall be rejected 
as superfluous and void; but where the precise time is 
the very point and gist of the cause, there the time al- 
leged by the scilicet is conclusive and traversable, and it 
shall be intended to be the true time and no other, and if 
impossible or repugnant to the premises, it will vitiate 
the plea, if true, will support the defence (c). These ob- 
servations seem to contain the substance of all the deci- 
sions upon these allegations, and to be equally applicable 
to every other matter alleged under a videlicet (d). A par- 
ticular allegation is either material or it is not; if it be 
material it is traversable, and must be as strictly proved 
when laid under a scilicety as it must have been without 
on6 (e), and, when laid under a m/tce^, cannot be rejected 



(b) 3WilB.d32, Knight V. 
Preston, Saund. 118. 170. 

(c) By Mr. J. Blackstone 
ivhilst at the bar, 1 Black. 
Bishop of Lincoln v. Wolver- 
ton, cited and approved of by 
Mr. Serj. Williams, 2 Will. 
Saund. ^91. n. I. 

(rf) See 2 Will, Saund. 291. 
n. (c). 



(e) I Str. 233. 3 Burr. 
1729- 1 Saund. 169. 2 Wils. 
332. 6 t. R. 460. 4 T. R. 
590. Pope V. Foster, 5 T. R. 
71. The day upon which mo- 
ney is alleged to have been ad- 
vanced is material, though 
laid under a videlicet^ Harris, 
c|. t. ▼. Hudson, 4 Esp. 152, 
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for the sake of a subsequent material allegation^ which is 
inconsistent with it(g). If the allegation does not require 
strict proof, the absence of a videlicet will not render 
greater accuracy necessary, as to proof of the time, place, 
numbers, quantity, &c. alleged in the indictment. 

It has, indeed, frequently been intimated, that an aver« 
ment which, if pleaded under a videlicet, would not re- 
quire strict proof, must, without one, be proved as laid ; 
and that, therefore, where a party does not mean to be 
concluded by a precise sum or day stated, he ought to 
plead it under a videlicet (A). But this doctrine must, at 
all events, be understood with very considerable restric- 
tions; for, it is perfectly clear, that the king is not in 
general bouud by either the day or place laid in the in- 
dictment, though averred without a scilicet. In prosecu- 
tions for murder, a variance from the instrument will not 
be material, provided the kind of death agree with that 
which is stated. So,in indictments for extortion, or taking 
a greater sum for brokerage than is allowed by an act of 
parliament (2), and in many other instances, it is not ne- 
cessary that the evidence should strictly correspond with 
the allegation of the sums stated, though they be speci- 
fied without the aid of a videlicet. 

Where indeed a fact is averred, which is to be 
proved by the production of a record or other written in- 



ig] R. V. Stevens and Ag- which was cited in the former^ 

new, 5 East, 244. the sum stated without a vtc/e/t- 

(A) 2 Will. Saund. 291 R* v. ce^and by which the party was 

Aylett, 1 T. R. 63. holdeu to be bound, was part 

In the case of Symmons t. of the consideration of the pro- 

Knox, 3 T. R. 68. the party mise. 

pleaded, that such a sum was (t) R. t. Giliham, 6 T. R. 

due and no more. And in the 265* 
case of Durston v. Tatham, 
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strument, Bince it is necessary to aver that fact with time 
and place, care must be taken not to aver the time and 
place as descriptive of the record or other instrument; 
for if such an intention appear, a variance from such 
time and place will be fatal. And, therefore, to avoid aU 
doubt in such cases, it is proper to aver the time and 
place under o, scilicet; which shews unequivocally, that 
the averments are not used descriptively and substan- 
tially, but only formally. Thus, in an action for a mali- 
cious prosecution, the declaration averred, that ** aftet' 
wards, to wit, on the morrow of the Holy Trinity, &c. 
the plaintiff was in due manner and by due course of law 
acquitted. By the record of nisi prius it appeared, that 
the acquittal took place on Tuesday next after tl>e end 
of Easter term, yet the allegation was holden to be suf- 
ficient (A:). And in general, whenever an allegation of 
time, place, magnitude, quantity, or any other circum- 
stance, is necessary, but need not be exactly proved, care 
should be taken to avoid the use of such terms, as sbal^ 
bind the prosecutor to a strict proof ; and this is usually 
and technically done, by averring the time, place, or 
other circumstance, under a videlicet (/)u It seems, bow- 
ever, that this intention may be manifested by other 
means; and the case of the King v.Gillham(iR) is strong 
to shew, that the want o{ sl videlicet will not render strict 
proof necessary of an allegation of any circumstance ma- 
terial in itself, but not otherwise requiring strict proof, 
where there are no words which show that the allegation 

(k) Purcell v. Maciiamura, (/) Symmons v. Knox, ST. 

K. B. Mich. 48 G. a. Peake*6 R. 65. 

Evid. 207. In the case of Pope (m) 6 T, R. 265. and see R. 

V. Foster, 4 T. R. 5£K>. the day v. Burdett, 1 Ld. Ray. 1i^. a 

of the trial was holden to be T. R. 639. 
substantial, though laid under 
a videiicet. 
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Wan u^ed as descriptive of any contract, redord^or other 
instrument, with which it may be compared, and from 
which it varies. The defendant was indicted under the 
Stat. 17 6. 3. c. 96. which prohibits any broker, &c. 
from accepting more than 10^. in every hundred pounds 
for brokerage, &c. The first count stated, that the de* 
fendant received 33S/. 10$. as a gratuity or reward for so- 
liciting and procuring the Ioan,imd for the brokerage of 
the sum of S450/. then and there advanced, &c. It ap- 
peared upon the trial, that the sum of 339/. 105. was not 
received for brokerage only^ but that part of it was due to 
the defendant as an attorney for having prepared the writ- 
ings. But the court wasof opinion, upon motion in arrest of 
judgment, that since the offence consisted in taking more 
than 10s. in the 100/. and that the judgment did not de- 
pend on the quantity of the excess, the variance was im- 
material. 

Effects of variance. 

It has already been seen, that it is essential to every in- 
dictment that it should affect a formal accuracy in the 
description of persons, time, place, sums, magnitude, 
quantity, value, &c. (o). 

But a variance in evidence from the statement, in re- 
spect of time, place, magnitude, &c* is never material, 
unless the time, &c. be of the essence of the offence, pro- 
vided the description be in substance correct {p). And it 
seems to be a general rule, that wherever an allegation 
may be wholly struck out of the indictment, without in* 
jury to the charge alleged, it need not be proved {?)* 

It has already been seen what variance will be fatal in 
the description of a statute, public or private (r). With 
respect to the pleading of other documents much de- 
pends upon the particular terms in which the indict- 

(o) See chap. 10. (9) See p. 234. tit. Surplusage 

(/>) See p. 170. 23&. (r) See chap. 12. 
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ment professes to descvibQ .the iostrujroeiit; a^qd qfH>a tb« 
importance of theanstruineiit it^nHf* .* . 
-. For i£ It be iotroduced by way. of ijKlwjpni^nt, ai^l 
.mfireLy as;.coillaieraL'to .oither matter, a 9Kib.9tai|t{ial*xk' 
iicriptjote.will suffice, and a. minute and formal variance 
•willriot; ba CitaL It* May'^qasie \s) .the defendant ^^ 
-iiidk'ted .for perjfiry,.' alleged; tp'hiay^ been committed on 
.the trials.: an indictme^ut- i^r^ aii -asaault. The indict- 
-ineat fop.,tbe,lassauJt ohapg^d; that, the pipsecqtorhad re* 
ceiwcV/aiifeiojiiry t^ whereby bi^ life was gr^a>;ly :«f^PM*''^f^ 
.of<I' Tiieindictmentifpr.p^Oury iuirodM<:€id th6. UldicV 
meiit.for the assault iu.th^ae \vx)r:ds: '' %\4iich i^d^gtliAQIlt 
.was preseated ii^ niauuer and form ibllowing^ that. is tp 
aay/' and theii.set forth the indictment at Ijeugth, ^witli 
-the lexteption of the v^rd idespairtd. But ii was'boldeij, 
 {t) that Jtbough' the \yor<\ ^'tenor' liad so strict and tech- 
nical a meaning as to render a literal recital n^cesisary, 
yet that under the words " in mai>ner and fonp foUpw- 
.ing, that is to suy,'' notbing u>ore ihaa ^ %ub$tiUiM^li'e- 
cital was necessary, ' >. » .*- , ..rti; .♦.;.*> 

. In the c^se of the Kiujg.y^JLpokup^ltt)^ tjfci^ tiijcii^jHNBftf 
(for perjury) stated the bill in Cbanceiy |:oibejdjoei'tei. H> 
Robert Lord Henli^y, &c. in htt,ijL waa dictated :io:]Sir 
Robert Henley, knight, &c. ; but the objeqtiofi: was tivet- 
ruled. 

In the case of Hendray v. Spencer (j:), for permitting a 
:defeiKlant whp.had been arreted Under a latitat^ to es^ 
j^aipe,^ the declaration stated a latitat ii^tnst Donner and J. 
Doq; the writ produced in evidetice was against Dooner 
^and two others, and not againsit Doime)* abd J. Doe, but 
liOrd Mansfield overruled the objectioD (^). 

[s] Leaeb, 237. (y) See also R. v. Pippett, I 

(/; By Mr. J* Buller. T. R. 235. Cuming v. Sibley, 

(tt) Cited in R. v. Pippett, cited I T. R. 239. and SbMUle- 

1 T. R. 240. worth V. PilkingtoD, 1 T^ B. 

, • • • • • t 



(x) Cited in the same case. . 249. 
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But if a material descriptive allegation be contradicted 
by the record produced to prove that allegation, the va- 
riance will be fatal. , 

Thus where judgment is.*alleg6d to have been given 
in such -a term, as appears by the record thereof, &c. if in 
fact it appear from the record, that judgment was given 
in a diflerent term,. the variance iVouild be fatal (x). 

« 

In an action for a malicious prosecution, the declara- 
tion alleged the plaintiffs acquittal " on Wednesday next 
nftQr 15 days, &c. in the court of bur said lord the king, 
b^for^ thse king himself, at Westminster, before the Lord 
C^ J. assigned to hold pleas before the king himself;'* 
From a copy of the roll it appeared, that the plaintiff had 
be^n acquitted at nisi prius^ and the variance was holden 
tp be.fatftl, sipce thQsWords of the declaration are descrip# 
tive of a trial at bar {a), 

r An ifvii^tjlient for perjury stated, tfaat the defendfont 
Wi^nt before a justice of the peaoe,and swore tasubstanc^ 
and to th^ efffect following, thatis to say, "that :thesaid 
S. N. on, ^q, a,t„&:e^ made an assault uponlier the said 
Mr A. T« with an umbrella^ and at the same time threa-» 
ten^d to shoot her witb a pistol ;'* the information was 
produced, and ran thus, "and at the same threatened to 
shoot h^r," &c. omitting the word time, jand the variance 
was. bc^dien to bQ filial (&)» : . ' 

. Sp in prosecutions. for. forgery fc), perjury .(tf)^ Wasphe- 
mpus! or 8^ttioj!i^ 'words. (e), libels (/), fas. ^vhece the in- 
4iict|[i9^|it.js. foMPdcjl tip6n,.the very terms and expres-* 
sions which have been used by the defendant, and which 
must be set out on the record, any variance affecting: the 
sense will in general be fatal. 

• . . . : 

(«) X H^ B* 49. " \c) See p. 93. 

(a) Woodfoni V. Ashley, 2 \d) P. 109. 

Camp. 193. {€) P^ 1 13. 

(6) R. y. Mary Ann Taylor, (/) P. 113. 

1 Camp. 495. 

R 9 
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Of AmtndmenU* 

JDY the express provision of the statutes of amendment, 
cases of treason and felony are exempted from their ope- 
ration; and it has frequently been laid dawn, that the 
exception virtually extends to all criminal prosecutions) 
and that the proceedings in such cases are amendable ac-* 
cording to the rules and practice of the common taw 
only (a). 

With respect to an indictment, since it is found upoty 
the oath of a jury, there would be a manifest impro 
priety in making any alteration in it (6), which could pos- 
sibly aifect the sense, without their consent. " Amend- 
ments of this kind have, in some cases, been made by 
the authority of the court even after verdict, but such in- 
stances are rare (c). In the second volume of' Bulstrode's 
reports, Mr. J. Yelverton cites the case of two persons, 
who had been indicted before him for a capital felony: 
it appeared, that the indictment charged tb^m in the sin- 
gular number; on that account he staid the proceedings, 
and took the opinion of the judges; eight or nine of 



(a) Burr. 2527. 6 iViod. 268. (c) 2 Buls. 35. and see 1 1 H. 

1 Sid. 244. 1 Keb. 252. 1 6. f. 2. and f. 14. where a writ 

Haw. 0.25. s. 97- 1 Salk. 51, of forger of false deeds was 

42. But qu. and see p. 253. amended by inserting tmo^*' 

(6) PerLd. Mansfield, Burr, luioit for imaginaius esU 
2.569. 
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whom (all who were present) clearly held, that the in* 
dictment was good and amendable ; and he adds, that it 
was amended accordingly, and that both the defendants 
were executed (rf). 

Where an indictment appeared to be insufficient, either 
for its uncertainty, or for want of proper legal words, it 
was anciently the practice to. award process to the grand 
jury, if the court sate in the same county, to come into 
court to amend it (e), And it is the common practice at 
present to amend indictments in matters of form, whilst 
the grand jury are before the court; for which purpose 
they formally give .their consent, that the court shall 
amend matters of form altering no matter of substance. 

And it seems, that a rule may be made upon (/) the 
coroiier, to amend the body of his inquest by his notes in 
mere matters of form, and before it is filed. 

But the same objection does not apply to other parts 
of the record extrinsic of the indictment itself; and it 
seems, that evident misprisions in mere matters of form, 
either in the joining of issue or setting out the process, 
are amendable at common law. In Harris's {g) case, the 
defendant having been found guilty of a nuisance, the re- 
cord was removed into the Court of King's Bench by cer- 
tiorari; and on examination it appeared, that no issue 
had been joined by the clerk of assize to the plea of not 
guilty ; and though several years had elapsed, and Ri* 
chard Warer, the clerk of assize, who ought to have en- 
tered the similiUr,\\?A died in the interval,^ the court or- 



, ((/) See Mr. J. Powell's ob- B. Ind. 12. 2 Haw. c. 2o. h. 

servation upon this case, 6 ^S. 

Mod. 283. (/) 2 Haw. c. 25. s. 07- 

(e) 22 Ass. 73. 2 P. 3. J. (g) Cro. J. 502. 
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dered. the \v,ordSj ^^ Ricarim Warer^qui pnb dofninct r€gt 
sequitur similiter; 4<'«;to be interlined. In an informa- 
tion (A): against, the husbaiidtand wife for thef recusancy 
of the wife, the appearance of both was, recorded upon 
the rolhwith the pl^a of not guilty by the wife alone^ 
upon which issue was joioed.* It was objected, that no 
issue was joined, for the. plea of a fen»e covert Was void; 
and that, though it appeared from tlie docket, that both 
had pleaded, yet the roir being made up of a different 
term, could not be guided, by the docket; but the* coart 
held that it was but the misprision of the clerk, and 
might therefore be amended. 

So where a venire, directed :«icewmje/26e«5 of Cajiter- 
bui:y, was returned by, J. S. vicecpmeSf it .was liolden.that 
i.t might ^e amended on the^afiiditvitof J. S. .that there 
was no sheriff of the. p|ac^ but himself (i). 

, So- in the case of the. King v. Hayes, whene the defen- 
dantwas indicted for the forging, a bond,. upon the trial 
it appeared, that there was a variance between the nisi 
prius, roll and ; the forged instruirient upon whicb. a spe- 
cial verdict was.foun^i The prosecutor tb^h. moared, 
that the nisi prius roll might be amended bytbe fecord 
of the indictmeilt which was right; and thecourtinclitoed 
to think, trhat this was amendable at comiBoh law, ^i/tce 
there was something to amend by (/c). 

. 3ut it seems to be perfectly settled, that a discontinu- 
ance is not amendable in any criminal prosecution ; and 



(A) Cro. J. 529* Parker V. directed the amendment on an- 

Sir Johu .Curson and his wife, other ground'. .Ld..llay. 151B, 

(i) 1 Sid. 244. Keb. 900, See,also 1 Lev. IS©* 3 Mod. 

COl. 8 Coke»310. 3 Lev. 430. 167. Cro. Car. 144. Palmer, 

(k) Str.842. But the court 480, 
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ift TittobiVs cue (<), it wiaq holdcn by;Ld. Holt, C: J. and 
by Poweii, J.:tliat the idaaing « distringas corpora jurC'^ 
torum* tested on the;S4th» the 99nire facias being return** 
able on the ^Sd^.wasa disooDtinuatioe^«nd'lliiat such a 
fsuhj eivcto ina civil cdse, would not tmve beeti cunsd by 
tbestatute 8 H.'6/c. le. ' . i^ ; : 

At <^oranion law the court may ainead their<6wn mis4 
priaion^l'or even tlieir own judgtnent«tor any other pare 
of ^the tr^cord fn the same term, for during the fefm, the 
recordMSiin tlie breast of the judges (m). 

Where an indictment has been removed into the Courl 
of King's Bench from an inferior court, the general rule 
teems to have been, that the record might be: amended 
according to the trutb^if bythe ^\A of aiiy eacisthag Ao* 
cument it could bead amended. 'Thus the body of an 
indictment Ironi London may be ' amended ; • beoatise, by 
the city charter,* the tenor, i. e;> a copy Uinty can be re« 
move^ frdm thence, and the original remains a '.certain 
guide for the Amendment (n). 

So it has always been the cprnmon eourse.to direcst the 
oaption of an indictment to be amended by the derk of 
the assrizes, so as to make it agree .wrth: the original ren 
cord (o). But with respect to ^auiendnieiits b& this na4 
tore, a question of considerable difficulty hais: arisen as 
to the time of making sucban.amendmeni;' for, accord^ 
ing to the technical distinction, ^ a record cannot be 
amended in a^ierm subsequent to that in whioh it be«> 



{!) 6 Mod. 269. SeeYel.Q4. [m) Blackmore's rasp, 6 

pyer,346- 1 Ld. Ray. IO61. 3 Co. 3!0. 

Mod.,335.  3 Bl, Comm. 406. (m) 2 Ihvw, <:, 25. s. J)?. 

Comb. 73. •. U)) 111. 



s .' :. .'. * ^ 
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came a record (n) ; and in conformity with this maxim, 
the courts have frequently refused to amend the caption 
of an indictment in a term subsequent to that in which 
it came in and was entered of record (o). 

But, in the case of the King v. Christopher Atkinson, 
it was solemnly decided, after a full consideration of all 
the previous cases, that a caption might be amended af" 
ter the term^ and made to correspond with the truth of 
the case. It appeared, that the defendant had been con- 
victed at a session of oyer and terminer for the county 
of Middlesex, that the sessions of the peace and of oyer 
and terminer for the county, areholden at the same time, 
and that the clerk of the peace had two printed forms 
of captions, the one applicable to indictments preferred 
under the commission of oyer and terminer, the other to 
those preferred under the commission of the peace, and 
that a junior clerk, upon the receipt of the certiorari^ 
took by mistake a return of a caption of the peace, 
and, striking out the word peace, inserted the words oyer 
and terminer. The consequence was, that the caption 
was neither applicable to a session of the peace, nor to 
a session of oyer and terminer. The certiorari was re- 
turned in Easter term, 1783; the defendant was found 
guilty at the sittings after the next Trinity term, and in 
the Easter term following, the attorney-general moved 
to amend the return to the certiorari, by the commission, 
ice. according to the fact, and to amend the caption by 
the return. 

(n) 1 Saund. 249. ^2 Haw. 8 Co. 310. 2 Ld. Ray. gOS. 6 

c. 2.5. 8. 97. ' Mod. 58. 1 Vent. 344. 2 Ld, 

(o) See 2 Hale,l68. Sir W. Ray. 1039* 1 Str. 442. 1 Bac, 

Jones, 421. I Roll. Ab. 196. Ab. 89* 
\ Sid. 175. 6 Mod. 273. 278. 
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This was opposed on the authority of the cases which 
have been alluded to, in answer to which the following 
authorities and cases were cited R. y. Percival (p). 
Oddington v. Darby (9), R. v. Wilkes (r). Sir W. Black- 
stone's Commentaries (j), R. v. HockenhuU (f), R. v. 
Hayes (u), Harris's case (x)^ Philips v. Smith (y), 
Thorney's case (z), R. v. Fairweather(a), and R. v. Pon- 
sonby(ft). 

Lord Mansfield afterwards delivered the judgment of 
the court in favour of the amendment, principally on the 
following grounds (c). 

!• That the return of a caption to the court of King's 
Bench is merely a ministerial act(d), and that ministerial 
acts are amendable at common law at any time[e), 

9. That the application was to make the copy the 
same as the original^ and not to alter the original cap* 
tion{/). 

3. That the cases of the King v. HockenhuU arid 
the King v. Fairweather, were authorities directly in 
point (g). 



(p) 1 Sid. 244. (d) See 1 Saund. 24g. and 

(9) 2 Buls. 35. R. V. HocMnkuU, 3 Mod^ 167. 

(r) 4 Burr. 2527. [e) See I Str. A36. 

($) .3 Bl. Comm. 406. (/) According^to the autho* 

[t) 3 Mod. 167. Comb. 73. rities, R. v. Hayes, Str. 843. 

(u) 2 Ld. Ray. 1518. 3 Str. li. v. Alcock, 1 Sid. 155. 

843. (g) The fortner of these was 

(x) Cro. J. 502. the case of an information^ ori- 

{y) 1 Str. 138. ginalfy filed \n the King's 

(z) Cro. J. 276. ' Bench, where the clerk of the 

[a) 1 Will. Saund. 249* n. 1. crown office, in making up the 

(6) lb. See also 39 H. 6. 40.' memorand um, inserted Marltnt 

(c) See the reasons at length, for Hilariif and, after convic- 

I Will. Saund. 248. n. 1. tion,the court ordered the utis- 
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And Lord Man^fieM fortberohserved, thatf'eA'ep con- 
Kid^iinig the caption us iin. original, it may be aiDeqd^d 
in- analogy tp t\\e mstances of jiinendinein in .civil cases 
at corompn law which have beeii allowed; t.lKWgti .in fie- 
>ion|oHaw the origiMal. has been already removed; aMice 
at .cojtDmon Is^w there is no distincticm ^s to amendnientfi 
between civil and criminal cu8es(A); and in civil c^ses 
there are innumerable instances in which amendments 
bav^ been qiade by ihe record below. So coroners return 
original inquisitionpr- yet ih.^y may, be Amenjd^d \^ all 
points except the finding of the jucy [ij* 



prision to be amended. 3 Mod^ 
167. . 1 Will.Saund, 249, n^ I. 
In the case of the King v, Fair- 
weather, 1 Will. Saund. 249. 
p. 1. it appears that the court 
ordered the caption to be 
amended in a subsequent terra ; 
but Mr. Serjeant Williams 
doubted whether this case 
could be considered as. an au* 
thority, since the court made 
a rule absolute, in the first in- 
stance, for Ihe defendant to 
withdraw his demurrer and 
plead de novo, and that the 
clerk of the peace should be at 
liberty to amend the caption, 
and .' pay the defendant his 
costsj and it is impossible to 
suppose that- the court would 
have made such a rule abso- 
lute in the . tirst instance^ t%^ 
cept by consent. 



\hl Qro. J. 502. 276* 5«9* 

^ Hoi I. Rep. 59. 

',{i] 111 Glover*3 case, 1 Sid, 

259* the inquest found, that 

G lover seipsun^ f^lofdce fiihrner^ 

' ' '  • 

sits/uiti without saying that he 
died. It was holden.that this 
was matter of form and amend- 
able; and Twisden J. held, 
that an inquisition roi^ht be 
amended by the insertion of 
the word murder^ aud.it was 

. ..1*9 * 

holden, that all matters of 
forrp were amendable by the 
coroner^ but no matttu- of sub- 
stance. See the form of award- 

* 

ing process 1:9 ,the coroner to 
come in and an^end the. inqui- 
sition. 8 H 6. 8. 2 E. 3. 1 . 1 8. 

Sjee also^R. v. Harrison^ 1 Sid. 

... I 

22,5.*, 
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, 'f* ^hd In the case of t]ie Kingy. WJii^tley (fr). the clerk 
of the. peace for tlie couiity of WHts^vras opd^r^J la*bring 
iDto court (be original indictment .against the. defendant^ 
in order that the defendant nnight be discbarged, if upon 
examination it should agree with the indjctment re;- 
maining in court, on account of its insufficiency. In the 
case of the King v. Serjeant (/) and others, the clerk of 
th^ assize for the county of Lincoln, was ordered to bring 
intp. coiirtttie whole bag or file .of indictnnents found at 
the gaol delivery, together with tbeQansesof Cbt jarorck 
And in the case of the J^ing v. Beapb (tn), thex^lerk of:the 
assizes for the county of; Dorset w^ordeled; t^ nftiend 
the certificate of the, indictment against tb^ defendant^ 
according to the original. The certificate must mean 
either the caption, or the transcript of the jftdictment 
itself, and these authorities combat what is said in 
the case of the King v. Alcock (w). These cases shew, 
that previous to Charles the Second, as well as since, 
courts have proceeded on the same idea as a fundamental 
* rule^ that a fiction of law shall never prevail against the 
truth of a fact to defeat tb^ ends of justice (o)." 

Upon, the authority of these cases.it Would probably 
be hold^n, th^t the; caption of an inquisition before a 
coroner, or cvei> the inquisition jtself, is/antwndable in 



[k) Mich. 3 J. 1. 
- (/) Hil. 3 J. 1. 

(m) Mich. 7 J- 1. contra 1 
Uoir. Ab. 196. where the clerk 
of Assize, dbrtifyiog the record, 
omitted a c'Qnliauancei and 
the court would 2nolF allow if. to 
be amended. See 4 Mckl.^9(5.' 

(n) 1 Si<i. 155. 



(0) See 1 Sid. 225. 259; Cro. 
Eliz^ 258. Fitz. Amend. 35. 
Br. Amend. 80. 13 H. 7. 23. 
ri H. 7. 21. Br. Amend. 00. 
In the case 44 £. 3. 6. the" 
court ordered an -^x- assensu 
partium to be entered oil the 
roll ill asabBequecft term.* Btrt 
se« Br. Amend. 2K 
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matter of form after it has been filed, either in the 
same or in a subsequent term^ though, according to Ser- 
jeant Hawkins (o), it has been holden, that the caption of 
an inquisition cannot be amended at any time after it has 
been filed, any more than the body. 

With respect to criminal informations^ it seems to be 
settled, that they, and the pleadings founded upon them, 
are amendable upon motion in court, or even before a 
judge at chambers, at any time before the trials in mat- 
ters of substance as well as of form,, though if the altera- 
tion be material, leave is given to the defendant to alter 
his plea (jo) ; for these differ most materially from indict- 
ments and inquisitions, inasmuch as they are prepared 
by an officer of the court, and not upon oath after an ex- 
amination of witnesses. 

And even after judgment the court will amend a mere 
clerical misprision, which does not occur in the body of 
the information. Thus where the clerk entitled the me- 
morandum as of Michaelmas instead of Hilary term^ the 
court held that the defect was amendable [q) ; and inti- 
mated that the defect was amendable by virtue of the stat. 
8 H. 6. c. 12. which specially excepts appeals and indict- 
ments of treason and felony and outlawries for the same. 
This special exception following words in the statute of 
the most general and comprehensive nature, including 
" any record, process, word, plea, warrant of attorney, 
writ, parcel, or return, which for the t,ime shall be," ap- 

(o) 2 Haw. c. 25. 8. 97* Bat Ann. cited. Str. 871. 1 Lev. 

see the cases, p. 251, n. (o). 189. R. v. Goffe. R. v. Hoi- 

(p) R. v. Harris, 1 Salk. 47. land, 4 T. R. 457. 
50. Str. 871. R. ▼• Charles- (q) R. v» Hockenhall, 3 

worth. R. V. Wilkes, Burr. Mod. 167* 
9568. R. V. Simmonds) 10 
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pears so strongly to indicate an intention on the part of 
the legislature, that the statute should extend to indict- 
ments for misdemeanors below the degree of felony, as 
at least to justify a slight degree of scepticism in respect 
of a contrary construction, and to warrant a brief inquiry 
into the authorities upon which that construction is 
founded. In the first place. Lord Coke, in BIackamore*s 
case, in enumerating fourteen misprisions, which he says 
are not amendable by virtue of the stat. 8 H. 6. c. 12. 
asserts, that it does not extend to an appeal, nor to 
pleas of the crown^ for they are excepted; which is a re* 
markable assertion, for the words of the statute give 
the judges power to amend "all that which to them 
seemeth to be misprision of the clerks in any record, 
process, word, plea, warrant of attorney, writ, pannel, 
and return, except appeals^ indictments of treason and fe^ 
hny, and outlawries for the same,*' 

In Tutchin's (s) case, Mr. J, Powys expressed a direct 
opinion that the statute in question extended to crown 
cases which were not within the exceptions of the sta* 
tute, since the purview of the statute is as express and 
general as it can be, and the exception but particu- 
lar; and he added, that in Lord Bridgwater's case. Lord 
Hale thought the statute was not to be so restrained; 
but Powell, J. was of opinion, ttjat the statute 8 H. 6. 
c, 13. was to be explained by the previous statute of 
.amendment, 14 E. 3. c. 6. and that the exception in the 
statute of Henry was introduced ex abundanti cautela. 

In the case of the King v. Hockenhull [t)y the court, 
as has already been observed, held that the statute did 
not extend to criminal cases which were not excepted. 
Lord Hale (u), in his Pleas of the Crown, says, that none 

(«) Ld. Ray. 186]. Salk.51. (f) 3 Mod. I67. 

(li) 2 Hale, 193. 
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of the statutes of jeofeils' apply 16 ihdictinents^ but thi» 
must be undcrslood as said in reference to the indict- 
ments of which he was then treating; namely, to indict- 
ments in capital cases, since iti entering upon tlie subject 
Uq cautiously admonishes the reader that he intends to 
treat of those indictments only, which relate to capitai -of-* 
fences (x), Serjeant Hawkins, lays it. down las a settled 
rule» that' no criminal proeecution is within any of tiio 
sta.ti>ies of amendments, .foB which he cites/l'utchin's {y) 
ca^e^Ki Jleed*3:(4case; butin the latter of those cases the 
defect was. :bolden to be amendalxle at common law, in 
the fonner it was holden that the fault was incumble 
even .by the statutes^ supposing tliem to apply. 

In Willcies':s. (a) case. Lord C. J. Mansfield and Mr. 
J. Yates seem to have been of opinion, that the statutes 
of amendment did not apply to criminal cases^ but it 
is to be observed, that there was no necessity in that in-^ 
stance to resort to the statute, for the amendment was 
oleacly warranted by. the established practice and usage of 
tlie court,. »nd the question was, as to the alteration of a 
viery material allegation in the information, to which the; 
statute could have no relation whatever. Finally, not- 
withstanding the frequent acquiescence which has been 
yielded from time, by very eminent judges, lo the broad 
position of Lord Coke, it is impossible to forget that this 
was founded either upon a misrepresentation of the sta- 
tute itself, or upoii a forced extension of its plain and lite- 
ral smise; and it must be confessed that his opinion has 
beea adopted without much, investigation or argument, 
though not wholly without opposition. The courts have, 
in.many insta^nce^, she\yna desire of avoiding the ques- 
tion,, by making amendments as at common Iaw,.ratber 
than avowedly under the statute, and no case appears in 

(j) 2 Hale, 165. c. (z) 1 Sid. 6(>. 

(y) 6 Mod. 2G8. (c) 4 Burr. 256S. 



which an aniendmentv whtchj was allowable under the 
statutje, but not at common )aw,<has been applied for; 
an(l, therefore, there does not ^e^in to b^ ai^y; express 
decision that the statute is inapplicable tQ ccinnoal <;a8efi 
beiow the degree of felony. Qnthe cowtrafy,5H|ockeiV' 
hull's case is a direct authority on the other^ si4e. 

With respect to ^mending jo/ca*, &c. ^ the ijaflAnce gf 
the defendant, it wajs h9lden,;in Knowles*s,ciise, tbat hi« 
plea to an indictr^ent for mjurder^iiigUtb^ amended alter 
it had.be^n filed and after the atto;:ney''giQiferal had re^ 
plied, a«d the court held, that. :be(o\'^ .j^dtgiBent, and 
whilstthings were in^'efi.aud i^i|ati(H^y V^eg Ij^d ai4thoi- 
rity over all the proceedings (i), ;.•:,. i 

It has been said, that a verdict geiieral or special cannot 
be amended by the notesof the clerk of assize in criminal, 
though it is otherwise in civil cases (c). 

Butrn tfaecaseof Eddpwes v;Hopkins('C?), Ld, Mansfield 
mentioned the case of one Gibson who was convicted of 
robbery, and a mistake being disGOvered' in the verdict, it 
was, on consultation with all the judges, corrected from 
the minutes signed by the jury, and the prisoner was 
executed. And the same was holden by Lord Mansfield 
in HazelTs case^upon a special verdict on an indictment 
for murder (e). 

With respect to the judgment, the recording of it is 
a« act so important in its nature, and is presumed to 
have been done with such deliberation and attention, 
that it cannot be altered either by the same court or by 
any other after it has become matter of record. In Wal- 
cott's case [f) the judgment for treason was thus entered 

(h) 1 Sulk. 47. Holt, 530. (e) Leach, 425. Buller J. 

(c). R. v. Keat, Sulk. 47. dissent. S«e Ld. Ray. 141. 
Bold's case. Salt. 53. Keil. L (/) 4 Mod. 395. The rever- 
[d) Doug. 375. sal was afterwards confirmed in 

the House of Lords. 
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-— *' quod interiora sua extra tentrem suum capiantur,'* 
.omitting the words^ ** ipso que vivo comburantur" 
Upon writ of errror brought by his son, those who 
claimed the father's estate, under the king*s grant, 
moved that the clerk of the indictments for London 
might attend, which he did, and produced the record of 
Walcott*s attainder in court, and also the indictment on 
which he was tried, and it appeared, upon inspection, 
that the deficient words were amongst the minutes taken 
by him, and indorsed upoq the indictment It was then 
moved, that the record might be amended by the minutes, 
but the court refused the application, and the judgment 
was reversed for this defect. 
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CHAP. XVI. 

Of Process upon Indictments and Informations. 

I. In case of Treason or Felony, p, 257. 

1 . Of the Capias, and m what Cases more than one is 

requisite, p. 257. 

2. Of the Exigent and Outlawry, p. 267* 

3. Writ of Proclamations, p. Q^O, 

11. In Case of Misdemeanors below the Degree of Felony, 
p. 272. 

III. In Case of Informations, S^c.p. 275^ 

IV. Defects in Process, p. 276. 

After an indictment has been found against adefen« 
dant, if he be not in custody, it is necessary to issue 
process for the purpose of bringing him into court to de- 
fend himself against the charge ; for though a bill may be 
preferred and found against a person in his absence, 
this being merely an ex parte proceeding to which, if 
present, he could make no opposition, yet no indictment 
can be tried unless he personally appear; a provision 
founded upon a principle of equity in all cases, and the 
express enactment of the stat. 28 £. 3. c. 3. in capital 
one?, that no man shall be put to death without being 
brought to answer by due process of law (a). 

After the indictment, in the usual order of the record, 
follows the award of process, whose different stages will 
next be briefly <3onsidered. 

The firstHBtep in process upon indictment^ for treason 

(a) 4 Comm. 318. 
s 
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or felony is a capias (6), by which the sheriflF is com- 
manded, that he omit not, on account of any liberty,-&c. 
to take the defendant if he be found within his bailiwick, 
and to produce his body before the court, on a day named, 
in order to answer the charge. 

If this writ issue from the King's Bench, it should be 
tested by the chief justice (c), or, during a vacancy, by 
the senior judge; if it issue from any other superior 
court, it should be tested by the first of those named in 
the commission (d) ; and if the indictment be taken be- 
fore justices of the peace at sessions, though the process 
must be awarded by two at the least, the capias, it seems, 
may be tested by one {e). 

In all cases, the writ must be in the name of the king 
(/), though, if it issue within a county palatine or li- 
berty, it must be tested in the name of the owner of such 
county palatine or liberty. 

This writ may be issued by the Court of King's Bench 
upon any indictment originally found there, or removed 
thither, directed to the sheriff of the county where the 
party is indicted; and upon a non inventus returned, and 
a testatum that he is in another county, the court may 
award the testatum capias into any other such county (g). 

Justices, of gaol delivery cannot issue a capias, for 
their commission extends only to the delivery of the 
gaol (h) ; but justices of oyer and terminer may issue the 
capias, and proceed to outlawry upon it; and so may 
justices of the peace (i). 



{b] 3Mod.265. 2 Hale, 194. (e) lb. 

9 Haw. c. 97. 8. 15. (/) 97 H. 8. c. 94. s. 3. 

(c) 9 Haw. c. 97. 8. 8. 9 (g ) 9 Hale, 198. 
Hale, 199. (A) lb. 

(d) 9 Haw. c. 97* s. 8. (t) 5 E. 3. c 1 1. 1 E. 4. c. 1. 
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And Lord Hale was of opinion, that a coroner might 
,amke process of outlawry (A:), 

Justices of the peace in sessions are empowered by 
their commission to make and continue processes against 
persons indicted, until they can be taken, surrender 
themselves, or be outlawed ; and the same authority is 
vested in them by the stat. 5 E. 3, c. 11. and 1 E, 4. c. 2. 
Where the process is awarded from the King's Bench 
into any other county, there should be an interval of 15 
days at least between the teste and return of every pro- 
cess; but where the process is awarded into the same 
cofjnty where the court sits, this is not necessary (/)• 
Where it is awarded by the justices of oyer and terminer 
and general gaoP delivery, it is made returnable at the 
next session of oyer and terminer and gaol delivery. 

The writ is directed to the sheriff, &c. of the county or 
division for which the court sits, before which the indict- 
ment was taken; but if the defendant dwell in another 
county, process may be directed thither by virtue of the 
statute 5 E. 3. c, 11.' which recites, that divers persons, 
appealed or indicted of divers felonies in one county, or 
outlawed in the same county, had been dwelling or re- 
ceived in another county, whereby such felonious per- 
sons, indicted and outlawed, had been encouraged in 
their-mischief, because they might not beattached in an- 
other county; and enacts, "That justices, assigned tp 
hear and determine such felonies, shall direct their writs 
to all the counties of England, when need shall be to 
take such persons indicted." Since an appeal could not 
be taken before justices of the peace, it has been doubted, 
(m) whether they were within the meaning of this sta- 
tute, but they certainly are within the express words of 

{k) 2 Hale, 199. 27 Ass, 47- [m] 2 Haw. c. 27- s. 3. 
(/) 2 Haw. c. 27. 8. 16. 

s 2 
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it; and the intention of the legislature would be in pari 
frustrated by an exclusive construction. Independently 
of this statute, process by Avrit might be well awarded 
into any county of England, either by the King*8 Bench 
or by justices of eyre, &c. upon an indictment before 
them. 

A capias may issue against a peer of the realm, in case 
of treason, felony, or breach of the peace (o). 

The sheriff either brings the party into court upon the 
return of the capias, or returns non est inventus* 

Upon the latter return, in cases of treason and homi- 
cide (p), the writ of exigent issues immediately ; but, in in- 
dictments for any felonies but homicide, it appears to be 
doubtful, whether a second capias was not formerly re- 
quisite previous to the exigent [q); Lord Hale, however, 
expressly says, that the process in his time, in case of 
any felony, was one capias and then an exigent (r). But 
to this rule there are some exceptions {s). 

1. In favour of those who are charged as accessories 
either before or after the fact; for, since their guilt is 
purely derivative, it is an incontrovertible rule, that no 
accessory can be convicted before the conviction of bis 
principal, and as an outlawry in felony is equivalent to 
a conviction, it follows, that process of outlawry ought 
not to issue against the accessory previous to the out- 
lawry of the principal. 

2dly. In case of indictments of felony before justices 
in their sessions. 

3dly. In favour of those whose residence in another 

(o) 8 Hale, 199. Cro. £liz. (r) 2 Hale, 195. 
503. (s) An dias and pluries were 

(p) 2Haw.cw27*i* 112. not unfrequentat cooimoDlaw. 

(f) F. Cor. 184. 234. F. See Trem. 280. 
Extg. 3. 2 Haw. G«27. 8* US. 
« Hale, 194. 
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county renders further procegs necessary, according to 
the provision of several statutes. 

1. In favour of accessories, the stat. I. West, (t) recites, 
that it had been used in some counties to outlaw per* 
sons, being appealed of commandment, force, aid, or re- 
ceipt, within the same time that he which is appealed 
for the deed is outlawed; and enacts, that none be out- 
lawed upon such appeal, unless he that is appealed of 
the deed be attainted, so that one like law be used therein 
throughout the realm; and directs further, that their 
exigent shall remain, until such as be appealed of the 
deed be attainted by outlawry or otherwise. 

This statute, it has been holden, extends to indict- 
ments as well as to appeals (tt); for the reason of the 
rule comprehends both. They were both upon the same 
footing at common law (rr), and the act itself, frot^ its 
terms, appears to have been intended to remedy an 
abuse, which partially prevailed, and not to alter the 
practice 9t common Ipw. 

Where, then, one is charged in an indictmept as the 
principal, and another as accessory, the process by capias 
is against all, but the ejfigent issues against the principal 
only; and the process should be continued, by capias in- 
Jiniti, against the accessory till the principal be outlawed, 
and then an exigent should issue against the accessory, 
because then the principal is attaint by the outlawry ; 
and if the accessory appear upon the cxipias, he should 
be admitted to bail, and have the same day given by bail, 
till the process be determined against the principal (y). 

(0 3 E. 1. c. 14. Brae. 12?. Britt. f, 5, ^ Ins. 

(ii) Summ.210. 2Hale,200. 183. 
9 Ins. 183. (y) 2 Ins. 183, St. 1 West, 

(x) 2 Haw. c. 27. s. 129. t*. 14. Staundf. r. 17. f. (>9. 2 

Hale, 200. 
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If A. and B. be indicted as principals in the felony, 
and C. as accessory to both, it seems the exigent shall 
stay till both be attainted ; but he may be convicted upon 
an indictment, though it appear that he was accessory 
to one only, yet it seems to be otherwise in case of 
appeals (a). 

And if several be appealed, and some appear and plead 
in abatement of the whole writ, or in bar of the whole 
proceeding, the suit shall be continued against the de- 
faulters by capias only, and no exigent shall be awarded 
till such plea be determined' (5). 

If the exigent issue against both principal and acces- 
sory, who are charged as such, the writ will be good as 
against the former, though not as against the latter (c) ; 
and should an outlawry be pronounced against the ac- 
cessory, in such case be may traverse it, for its illegality 
is apparent upon the record (d). But upon an appeal, 
where the writ is general, and does not distinguish be- 
tween principal and accessory, it is difficult to sny how 
the accessory is to take advantage of the statute (e). 

But if the appellor take out the exigent against all as 
principals, he is estopped from counting against any of 
them as accessories, according to the opinions of Staund- 
forde, Lord Coke (/), and Lord Hale [g); this, indeed, has 
since been doubted by Serjeant Hawkins, on the ground 
that the defect consists in process only, and therefore is 
cured by appearance. 

But it is to be observed, that here the defect does nof 

(a) 9 Co. 119. 2 Hale, QOO, (d) 2 Haw. c. 27.s. 130. 43 
201. S Ins* 183. 2 Haw. c. 2?. £. 3. 1?, 18. 34. 

8. 132. (e) 2 Haw. c. 2?. s. 130. 

(b) Sum. 210. 2 Haw. c. 2?. (/) 2 Ins. 183. 

f. 118. [g) 2 Hale, 200. see 7 H. 4. 

(c) 4 T. R. 521. 2 Haw. 27. F. Cor. 80. 40 Ass. 25. 
c. 27.9. 131. 8H. 5, 6. 
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rest merely in process, but causes upon the record a ma- 
terial variance between the process and count as to the 
subject matter of the charge and the character in which 
the defendant is accused; since it appears by the origi*^ 
nal writ, capias, and exigent, that he is charged as a prin- 
cipal, and by the count that he is charged as an accessory 
only; and a variance of this nature, it is well known, was 
formerly fatal upon oyer and demurrer, even in civil pro- 
ceedings. 

^dly. By the stat. So E. 3. St. 5. c. 14. after a man is in- 
dicted of felony before justices to hear and determine in 
their sessions, it shall be commanded to the sheriff to at- 
tach his body by writ or precept of capias; and if the sheriff 
return that his body is not found, another capias shall in- 
continently be made, returnable at three weeks after; and 
in it shall be comprized, that the sheriff caused to be 
seized his chattels, and keep them till the return; and if 
the sheriff return that the body is aot found, and the in- 
dictee Cometh not, the exigend shall be awarded^ and the 
chattels forfeit, as the law of the crown ordaineth; but 
if he come and yield himself, or be taken by the sheriff, 
or other minister, before the return of the second capias, 
then the goods and chattels shall be saved. 

This statute does not extend to treason, and therefore, 
upon an indictment for that offence, the exigent must is- 
sue upon the return ofna^i inventus to the first capias (g). 

Neither does it extend to a court of oyer and terminer 
and general gaol delivery, but only to proceedings before 
justices at their general orquarter sessions. For the statute 
is in terms thus confined, and its provisions are wholly 
incompatible with a court of assizes and oyer and termi- 
ner, which never sits from three weeks to three weeks (/i). 

{g) 2 Hale, 194. {h) R. v. Yandeirand others, 

4 T. R. 538. Q Hale, 195. 
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Although the statute directs, that in the alias capias 
the sheriff shall be commanded to take the goods, yet 
this, it has been holden, is not essential to the validity of 
the capias itself (i). 

3dly. By the common law, an exigent was never 
awarded to the sheriff of any county, but that in which 
the offence was laid (ft), and no other capias was neces- 
sary. 

This opened the door to a very vexatious practice : in- 
dictments were preferred in the King's Bench, charging 
persons with treason or felony committed in the county 
where the court sate, upon which a capias was awarded, 
returnable after an interval of two or four days, and then 
an exigent issued, whereby the goods and chattels of the 
party indicted became forfeited to the king. The statute 
6 H. 6. c. 1. reciting this grievance, enacted, that before 
any exigent be awarded against any person indicted in 
the King's Bench of treason or felony, a writ of capias^ 
should be directed to the sheriff of the county of which 
the party was named in the indictment, as well as a ca^ 
pias to the sheriff of the county wherein the party was 
indicted ; and that such capias should have the space of 
six weeks at the least or longer, at the discretion of the 
justices, before the return ; and that upon the writs so re- 
turned, the justices should proceed in the manner they 
had done before the statute ; and that any exigent 
awarded, or outlawry pronounced, before the return of 
the same, should be void. 

This statute, it is observable, applies only to indict- 
ments hi the King's Bench of treason or felony. 

The Stat. 8 H. 6. c. 10. (/) recites, that many persons 

(i) R. V. Yandell, 4T. R. (A:) 2 Haw. c.27. s. 1J9. 
537. R. V. Morley, Trero, 880. (/) Does not extend toChea* 
3 Keb. 125, ter hy 8 H. 6. c. 10. s. 6. 
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had been maliciously indicted and appealed of treason, 
felony J or trespass^ in foreign counties, and by force of 
such indictments had been put in exigent^ whereby their 
^oods had been forfeited, an4 their lives placed in jeo- 
pardy ; and for remedy thereof, enacts, that upon every 
indictment or appeal, by which any of the said lieges 
dwelling in other counties than those where such indict" 
ment shall be taken, to be taken hereafter before the jus- 
tices of peace, or before any other having power to take 
such indictments or appeals, &c. before any exigent 
awarded upon any indictment or appeal in the form afore- 
said to be taken, that presently after the first writ of ca- 
piat upon such indictment or appeal awarded and re- 
turned, another writ of capias be awarded, directed to 
the sheriff of the county, whereof he which is so in- 
dicted is or was supposed to be conversant by the same 
indictment, returnable before the same justices or com- 
missioners before whom he is indicted or appealed, at a 
certain day, containing the space of three months from the 
date of the said last writ, where the counties be holden 
from month to month, and where the counties be holden 
from six weeks to six weeks, he shall have the space of 
four months until the day of the return of the same writ. 
By which writ of second capias^ be it contained and 
commanded to the said sheriff, to take him which is so 
indicted or appealed by his body, if he can be found 
within his bailiwick; and if he cannot be found within 
his bailiwick, that the said sheriff shall make proclama^ 
tion in two counties before the return of the same writ, 
that he, which is so indicted or appealed, shall appear 
before the said justices or commissioners, in the county, 
liberty, or franchise, where he is indicted or appealed, at 
the day contained in the said last writ of capias, to an-r 
pwer, &c.; after vyhich second writ of capias, so served 
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« 

and returned, if he, which is 8o indicted or appealed, 
come not at the day of the said writ of capias returned, 
the exigent shall be awarded, &c. 

By the stat. 8 H.G. c.lO. s. 6. if any person be indicted 
of felony or treason, and, at the time of the felony or trea- 
son supposed, was conversant within the county whereof 
the indictment or appeal makes mention, the like process 
shall be used against such person as was used before. 

The Stat. 10 H. 6. c. 6. recites, that indictments and 
appeals, before justices and others, had been removed 
into the King's Bench and elsewhere, by certiorari or 
otherwise, unknown to the party so indicted or ap- 
pealed, and thereupon was sued the common law process ; 
and then directs, that the same process be used upon 
indictments removed by certiorari into the King's Bench, 
or into any other court. 

Indictments of felony or treason, 'originally taken in 
the King's Bench, are not (it has been hoiden) within the 
statute 8 H.6. c. 10. (z) ; but by the stat. 6 H. 6. c. 1. a spe- 
cial provision is made, that before any exigent awarded, 
the court shall issue Si capias to the sheriff of the county 
where the indictment is taken, and another to the sheriff 
of that county whereof he (the defendant) is named in the 
indictment, having six weeks time or more before the re- 
turn; and after these writs the exigent shall issue as before. 

But since the party must have been conversant in the 
county where the offence was committed, he may be 
named of the place where the fact was committed in the 
indictment, and then the process is to go as at common 
law before these statutes ; and where the felony is com- 



[z) Qu. and see 2 Haw. c. 25. s. 124. but see 1 £. 4. I« 19 H. 
6.2. Summ.209. F. Process, lOd. 
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mitted at A. in the countv of B. the usual course is to al« 
lege, that J. S. late of A. in the county of B. &c. (a). 

And if the indictment allege, that J. S. late of A. in the 
county of B. aluis J.,S, late of C. in the county of D. &c. 
no process shall go to the sheriff of the county of D. for 
the addition under the alids is neither material nor tra- 
versable {h). So, if the description be J. S. of A. in the 
county of B. late of C. in the county of D. the capias 
shall notissue to D, because the indictment supposes him 
to be conversant in B. when it 'was taken. But if the 
description be J. S. late of A. in the county of B, late of 
C. in the county of D. upon the return of a capias in the 
county of B. a capias with proclamations shall issue to 
the sheriff of D. by virtue of these statutes (c). 

If the defendant be named of a county palatine, a capias 
must be awarded thither by virtue of the statutes (c?), and 
it should be directed to and returned by the chancellor, &c. 
of such county (e),in case the chancellor omit to retirrn it, 
it is said the exigent may be awarded without a return ; 
but the statutes give no power of issuing the exigent until 
after the return, and the proper course in such case seems 
to be by motion to the King's Bench to enforce the re- 
turn of writ (/). 

Notwithstanding the provision contained in thesje sta- 
tutes, that an outlawry pronounced contrary to their di- 
rection shall be utterly void ; yet it has ia many instances 
been holden to be merely voidable (g). 

Of the exigent. 

Upon a return of ;2o« est inventus to the first capias^ in 
case of treason or felony at common law, or to the second 

(a) 2 Hale, 196. Chester is excepted out of 8 

(b) 2 Hale, 19t). 1 E. 4. 1. H. 6. c; 10. 

(c) 30 H. 6. 2 Hale, \9C). (c) lb. and Rastall, 52, 

(d) 2 Haw. c. 27. s. 125. But (/) See Cro. Cur. 25i, 253. 

{g) 2 Haw. c. 27. s. 127- 
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or third under the above statutes, the writ of exigent U 
issued, whereby the sheriff is commanded to exact the 
defendant from county court to county court, until he be 
outlawed for not appearing, and if he should appear to 
have his body before the justicels, &c. to answer, &c. 
Upon this the sheriff calls or exacts the defendant at five 
successive county courts, and if he does not appear he 
is outlawed by the judgment of the coroner, vand there- 
upon the sheriff returns the whole special matter to the 
court. 

If there were not five county courts between the de- 
livery of the writ to the sheriff and the return-day, and 
the sheriff returns that the defendant has been exacted 
twice or oftener, and has not appeared, a special exigent 
is issued allowing the former exactions, and requiring 
the sheriff to proceed. But it is essential that the de- 
mand should be made on five successive county court 
days, and if there was any interruption, an exigi facias d^ 
novo becomes necessary. 

A return of outlawry upon the exigent must be certain 
in the following particulars; 

Ist.^ As to the place of holding the county court, which 
must appear to be within the <?ounty ; and, therefore, it 
has b^^n holden, in a series of instances, to be insuffi- 
cient to return ad comitatuih meum tentum apud S. in 
com. Somers. without saying ad comitatum meum Somer- 
set (h). But it is sufficient for the sheriff to return at my 
county of S. without saying county court. But if the re- 
turn state the place where the county court was holden 
at the first exaction, it is sufficient, in stating the remain- 

[h] Wilkes^s case, 4 Burr, to a precedent in the time of £, 

2560. Whiting's case, 2 Roll. 4. but see the case of Barrings 

Ab* 802. 2 Hale, 203. but the ton, 3 T. R. 499. Plum's case* 

feturn was amended ficcording Latch. 210» ' 



Process — Exigent. 409 

ing exactions, to allege, that they were made at my 
court holden at the same place (2). 

2. The day and year of the king's reign upon which 
every successive exaction was made {/?). 

And, therefore, anno regni domina regina, without say- 
ing Elizahethce^ has been holden insufficient. 

So the return will be bad if it appear that the interval 
between two exactions was less than a month (7). 

So if the exigent be against A. and B. and the return 
is, that they did not appear without adding, nor did 
either of them (m). 

3. It has been said, that the name of the coroner must 
be subscribed to the judgment of outlawry at the quinto 
exactus 'by the name of bis office, except in London, 
where the mayor is coroner (/?); but in the case of the 

. King V. Barrington (o), it was holden to be sufficient, that 
thenamesof those by whom the outlawry was pronounced, 
and that they were coroners, appeared on record. 

If the exigent be directed to a sheriff consisting of two 
persons as in the county of Middlesex, it is suf&cient to 
allege in the return, that the defendant was exacted at 
my county court (/>). 

It need not be expressly stated upon the record, that 
a writ of capias issued against the defendant; it is suffi- 
cient to allege, that the sheriff was commanded to 
take the defendant, &c. (9). 

Neither is it necessary to aver upon the record, that 



(i) 4 Burr. 2560. [n) 2 Hale> 204. Cro. J. 53 1. 

(k) 2 Roll. Ab. 803. 2 Roll. Ab. 801. 

{/) 2 Hale, 203, (0) 4 T. R. 542. Cro, J. 

(m) 2 Hale, 204. R. v. 528.531.521. 
AlmoD, 6 T, R. 202. (p) Burr. 256o. 

[q) R. V. Perry, 6 T. R. 573. 
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the writ of capias or exigent was sealed by the jus* 
tices (r). 

In cases of treason and felony, an outlawry thus pro- 
nounced amounts to a conviction and attainder of the 
offence charged in the indictment, as much as if the of- 
fender had been found guilty by his country, and he is 
considered, for many purposes, as actually dead ; but 
though the law will not permit one who has renounced 
all claim to its assistance, to derive benefit from any 
legal proceedings, it will not tolerate any wanton at- 
tempt on the life of the person outlawed; and although 
he was formerly said to have caput lupinum at the mercy 
of every one, it is now holden, that no man is entitled 
to kill him wantonly or wilfully, but in so <loing is 
guilty of murder [s). 

Such is the course of proceeding to outlawry, in cases 
of treason or felony, at common law. In addition tp this, 

The Stat. 4 & 5 W. & M. c. 23. s. 4. after reciting that 
it is agreeable to justice that proceedings to outlawries 
should be as public and notorious in criminal as in civil 
cases, ENACTS, that upoti the issuing of any exigent out of 
any of their majesty's courts^ against any person or persons 
for any criminal matter^ before judgment or conviction, 
there shall also issue a writ of proclamation bearing the 
same teste and return to the sheriff or sheriffs of the 
county, city, or town corporate, where the person or per- 
sons in the record of the said proceedings, is or are men- 
tioned to be or inhabit, according to the form of the stat. 
31 Eliz. c. 3. which writ of proclamation shall be deli- 
vered to the sheriff or sheriffs three months before the 
return of the same. 

By the stat. 31 Eliz. c. 3. the sheriff is required to 

(r)4T. R. 521. [s) 1 Hale, 497. 4 Bl. 

Comoi. 47* 
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make three proclamations, one in the open county court, 
another at the general quarter aesBions of the peace in 
those parts, where the party defendant, at the time of 
the exigent awarded, shall be dwelling, and another one 
month at least previous to the fifth exaction, at or near 
the most usual door of the church or chapel of that town 
or parish where the defendant shall be dwelling at the 
time of the said exigent awarded. And if the defendant 
shall be dwelling out of any parish, then in such place 
as aforesaid of the parish, in the same county, and next 
adjoining to the place of the defendant's dwelling, and 
upon a Sunday imnjcdiately after divine service. 

The Stat. 4 & 6 W. & M. does not apply to any out- 
lawry after conviction, for the words are &e/bre judgment 
or conviction [t). 

The writ of proclamation, in conformity witd thestat. 
31 Eliz. c. 3. should command the defendant to render 
himself to the sheriff on or before the day of exaction, so 
that be may have his body before the justices on the re- 
turn [u); and if it command him to appear before the 
justices on the return of the writ, the writ will be erro- 
neous. But it is sufficient, if it appear by the record, 
that the defendant was required to render himself to the 
sheriff, so that the sberifi' might have his body before the 
justices, &c. at the return of the writ (y). 

Where the writ required the sheriff to proclaim the 
parties in open court in the sheriff*s county, it was 
holden to be sufficient, though it did not say county 
court (s). 

It is not necessary that tlie sheriff should allege in his 
return, that the person proclaimed did not render him- 
self, though this is necessary in his return to the cxi- 

(I) Burr. 2559. 3 T. R. (y) 4 T. R. 521. 

{u) 3 T. R. 501. (z) 4T. R. 521. 
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gent (a); but in his return to the writ of proclamations, be 
must specially shew how they were made, to enable the 
couFt to judge whether they were properly made or not {b). 

In Barrington's case it was stated upon the record, that 
the writ of capias cum proclamatione issued on the 20th 
day of September, in the 87th year, by which the sheriff 
was commanded to take the defendant, and have his body 
before the justices, &c* at the general sessions of the peace 
next after the Ist of February next ensuing, to wit, on 
Monday, the .S8th day of February, in the S8th year, &c 
it appeared by the sheriff's return to the exigent^ that the 
defendant was a fifth time demanded on the Slst day of 
February, in the 28th year, and did not appear, where- 
fore he was outlawed, &c. ; so that it appeared, that the 
defendant had a day in court after his outlawry, and for 
this the outlawry was reversed upon a writ of error (r). 

It need not be expressly alleged upon the record, that 
the writ was delivered to the sheriff three months before 
the return of it, provided the fact can be collected from 
the record (d\. 

II. Thus far as to process upon indictments for treason 
and felony. — Next, where an indictment has been found 
for a crime of an inferior nature, the first.step in the pro* 
cess is a venire facias ad respondendum (e). On this the 
defendant is summoned, and if he do not appear, and the 
sheriff return that he has lands in the county, whereby 
he may be distrained, a distringas is awncded (/), and is^- 

(a) 4 T. R. 521. R. V. Mor- immediately by the justices of 
ley, Trera. P. C. Lilley'sEnt. oyer and terminer, by the 
560. Clift. Ent. 394. * Thes. King's Bench, in tlie same 
Brev. 172. county, and by justices at the 

(b) 5 Burr. 2550. sessions by consent. d'Salkl 371* 

(c) 3 T. R. 499. (/) 2 Haw.'c. 27. 8. 10. In 

(d) R. V. Perry, 6 T. R. 573.' case of trespass, a capias ibsues 

(e) 2 Haw. c. 27* s. 9. The upon the ret urn of the venire. 2 - 
venire may be made returnable Hale, 194. 
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repeated from time to time, whereby he forfeits on every 
default the issues returned by the sheriff. But if upon 
the venire the sheriff return, that the defendant has no- 
thing whereby he can be distrained, n capias issues, and 
then an alids^ and then a pluries shall issue, and then the 
exigent, upon which the defendant may be outlawed (/). 
But if the prosecutor proceed to outlawry after judg- 
ment, one capias (g) only is necessary. Where a capias 
does not li#, as in proceedings against hundredors, corpo- 
rators, &c. and against peers, except in cases of treason, 
or felony, or breach of the peace, the only mode of pro- 
ceeding is by venire (h) and distringas. 

But it was the usual practice before the stat. 48 G. 3. 
c. aS. for any judge of the court of King's Bench, upon 
certificate of an indictment found for a misdemeanor, to 
award a writ of capias immediately, in order to bring in 
the defendant (i). And in general, unless it be deemed 
necessary to pursue the offender to outlawry, a capias is 
issued by the court before which the indictment is found 
in the first instance. But if the process be continued to 
outlawry, a greater exactness is necessary, and after the 
appropriate writs have been issued in regular order, the 
offender is put in exigent, in order to his outlawry. 

An outlawry in treason or felony, amounts, as has al-' 
ready been seen, to a conviction and attainder of the 
offence charged in the indictment, but an outlawry for a 
misdemeanor, enures only as a conviction bf the con- 
tempt for not answering, which contempt is punished by 
the forfeiture of his goods and chattels [k), and afl the pro- 
fits of his real estate* This process lies upon criminal 

If) 2 Haw. c. 27. s. 10. (t) 4 BL Comm. 319* 

(g) 2 Haw. c. «7. s. 111. {k) R. V. Wilkes, 4 Burr. 

(A) Tidd'ffPrac.llO. 4thed. «53i^. 
Sttfu 9 Jus« ixU Process, 80. 

T 



5?74 tNDltiTMENT. 

informations for offences at common la\v^» as well as upoa 
indictments and presentments (/]• 

*rhe St. 48 G. 3. c. 58. enacts, that whenever any person 
shall be charged with any offence for which he or she may 
be prosecuted by indictment or information in his majes- 
ty's court of King's Bench, not being treason or felony , and * 
the same shall be made appear to any judge of the same 
court by affidavit, or by certificate of an indictment or 
information being filed against such person in the said 
court for such offence, it shall and may be lawful for such 
judge to issue his warrant, under his hand and seal, and 
thereby to cause such person to be apprehended and 
brought before him, or some other judge of the same 
court, or before some of his majesty's justices of the 
peace, in order to his or her being bound to the king^s 
majesty with two sufficient sureties, in such sum as in 
the said warrant shall be expressed, with condition to 
appear in the said court at the time mentioned in such 
warrant, aud tq answer all and singular indictments and 
informations for any such offence; and in case any such 
person shall neglec^ or refuse to become bound as afore- 
said, it shall be lawM fpr such judge or justice respec- 
tively, to commit such peri^on to the conamon gaol of the 
county, city, or place, wher6 the office shall have been 
cpmmitted, or wh^re he or she shall have been appre- 
hended, there to remain, until he or she shall become 
^und as aforesaid, or shall be discharged by order^ of 
the said cour,t in ternji tim^^ 9r of oftc^ of th|B J^ujdges pf 
the said court in vac^tioi>, ^nd the r^CQgpisaufe t^ be 
thereupon taken shall be returned and filed in the said 
court, and shall continue in force until such person shall 
have been acquitted of such offence, or, in case of con- 
viction^ shall have received judgment for the same, unless 
sooner 'ordered by the said court to be discharged. 

* • « « .  

(/) 4 Bttrr, 2657. 
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By Stat 48 G. 3. c. 58. where any person, by virtue of 
a Warrant of commitment under that act, or by virtue 
of any writ of capias ad respondendum^ issued out of the 
said court, shall be committed to and detained in any gaol 
for want of bail, the prosecutor may cause a copy thereof 
to be delivered to such person, or to the gaoler, keeper, 
or turnkey of the goal, wherein such person is or shall 
be so detained, with a notice thereon indorsed, that un- 
less such person shall, within eight days from the time 
of such delivery, cause an appearance, and also a plea 
or demurrer to be entered in the said court to such in- 
dictment or information, an appearance, and the plea of 
not guilty will be entered thereto iii the name of such 
person. And in case he shall, thereupon, for the said 
space of eight days after such delivery, neglect to cause, 
&c. appearance, and also a plea or demurrer to be entered 
in the said court to such indictment or information, it 
shall be lawful for the prosecutor, upon an affidavit 
being made and filed in the said court, of a delivery 
of a copy of such indictment or inforniation, with such 
notice indorsed thereon as aforesaid, to such person or tb 
sucti gaoler, ^c. which affidavit maybe made before any 
judge or commissioner, &c. of the said court, to cause 
an appearance, and the plea of not guilty to be entered . 
in the said court to sucli indictment or information for 
such person, and sucli proceedings shall be h^d there- 
upon, as if the defendant in such indictment or infbr- 
riiation had appealed, and pleaded not guflty, &c.\m). 

HI. The Stat. £1 J.l. cU. directs, that the like' process 



.J . 



(m) As to the proceeding, another county within the same 
where a person indicted in one part, see the stat. 24 G. 2. c. 
part of 'the united kingdom 55. 13 G. 3. c. 31.' 44 G/3. 
escapes into another part, or into c. 9^2. 45 G. 3» c. 92. 

t 9 
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in every information (by a common informer) to be com- 
menced, sued, or prosecuted by force of or according to 
the said act, be had and awarded to all intents and pur- 
poses as in an action of trespass vi et armis at the com- 
mon law; and, therefore, the procjess must be by at- 
tachment and distress indnite, where by the return the 
party appears to be sufficient, otherwise by capias (m). 

Process upon default. 

If the defendant appear to an indictment of felony, 
and before issue joined make his escape, the process 
against him is by capias {n) and exigent^ as before, unless 
there had before been an exigent^ and in that case a new 
exigent (o) shall be awarded. If the default be after issue 
joined and an issue awarded to try it, then if he has been 
brought in upon a capias, a capias ad audiendam juratam 
should be awarded (jo) against him. But where he has 
appeared upon the exigent^ and m^kes default after issue 
joined, a new exigent should be awarded, and if he ap- 
pear upon the new exigent, he should, according to Lord 
Hale (7), ptiead de novo; for, by the exigent, it seems both 
the issue and inquest; are without day, but Serjeant Haw- 
kins (r) is of opjnion, that though the i^iquest is put 
without day by the exigent, it is not waived, and tljat.the 
court may cause the same inquest to try. the s^me issue;, 
unless the defendant fail to render himself before the 
return of it. 

IV. Of defects in process* 

It would swell out tbis branch of the s.ubject to an in- 

' > • 'j 

sufferable length, to detail the tedious string of decisions 
founded upon petit defects in process; it would not, 

{m) See 2 Haw. c. 27. s. 13. (/>) 2 HaW. c. 27. «.' 19- 

(n) 2 Haw. €• 27. 8. 19. (q) 2 Hklc, 225. 

(0) 19 H. S. 1. 2 Haw. 0. (r) 2 Haw. c. 27. 8. 20. 
37-8.19. 
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however, be proper to dismiss the subject without some 
general observations. 

1. A discontinuance is of two kinds, the first con- 
sists in suffering a total chasm in the proceedings, 
whether on the roll or in the process, by not giving 
a fresh continuance instanter upon the determination 
of the preceding one (s). As where a second writ is 
not tested on the day of the return of the preceding 
One(<), or where, after issue joined, the process is not 
continued, from'time to time, against the jurors, return- 
able on the same day to which the suit Is continued on 
the roll against the parties (w). And with respect to dis- 
continuances of this description, it is a general rule that 
they are not cured by the appeai-ance of the party, or 
even by his pleading over (i/). 

The second kind of discontinuance seems to consist 
of cases where, though there is an actual continuance 
upon the roll and of process, yet ft is defective and void 
in pdrnt of law ; as where a whole term intervenes be- 
tween the test^ and return of a capias, which" Ihe law 
will not permit least the defendant should be imprisoned 
an Unreasonable time («), but the same objection does not 
apply to continuance of an original' by any other pi-ocess, 
though a term should intervene between the teste and 
return (a). 

So, if after issue or demurrer, a day is given to a distant 
term without making any continuance to the next (b). 

Or if any of the parties be described in any con- 
tinuance of the suit, whether on the roll or by process," 

(t) 2 Haw. c. 27, 8, 10?, [z) 2 Haw. c.27.e. 8- P>'-.^75. 

(0 1 Salk. 51. GMyd.SSl. (a) lb. , 

yel.204. (6) Cro. J. 236. Yel. 169. 

{«) 2 Haw. c. 27. 8. 90. ' 1 Bul». 144. 3 Bul». 233, 

(y) 1 Buls. 143. Yel. 204. 
2 Haw. 0.27*8. 102. 
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by a name or addition which varies from the original {b}; 
or if a venirie omit any of the parties (c) ; or if a venire or 
distringas be issued without any award on the roil to 
warrant it (d). 

But a discontinuance of this kind, the defendant hav- 
ing a day on the roll, is cured by bis appearance (e); ibr, 
it has been asked, would U not be as trifling, to disoHSs 
a person only in order to send for him again. And in 
criminal cases it could not but be of the utmost incoa- 
venience to gire the defendant^ who is actually in the 
power of the court, an opportunity of escaping (/)► 

But a discontinuance of any kiud, in process against 
jurors, has the same effect with a chasm in tb^ process; 
but such a discontinuance will not abate the origiiral 
proceeding. If it appear before the trial, the CQMrt will 
direct new process to be awarded where 4he first fault 
happened (g); if after triaJ, a new venire, \o have the 
whole issue tried. again^ for ^he first trial was unwar- 
ranted. But if judgnient b^ given oi^ a verdict^ by a jury 
erroneously procuredj it will be erroneous i(A)^ * . 

So it seems that, any other error in, the process ag^in^t 
jurors, will occasiona mistrial as mu4p|) as thp/^ei whii;:b 
are termed discontinuances (i); as .wb^e an improper 
processed) is awarded, where it is direoi^ed to a^iwrqnga(B- 



(b) Br. Am. 22. 4 M. 6. 6. (^Mod.'2f8i. t fealk. 61. Cro. 

40 E. S. 16. 2 Hav. e. 97. J. ^S4. 

89. (/) 2Haw, c.^27. 8, 103. 

(r) F. Di». JO. 35. .2 H. (g) 19 H. 6. {J9- 34 H, 6. 

fi, 3. 2 Haw. c. 27. s. 93. 20. 2 Haw,, c. 27? 8.. 1C|4. 

(d) f. Error. If. 7 H. 6. [h) F. Jqd, 12. J^rror, l6. 

88« 22 E. 3. Q, 

{f) Buls, .141. YeK 204. (t) 2 Haw. c. 27. s. 105* 

(*) 7 H. 6. 28. 
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cere*), btii a wrong (/) venire^ misrecltes foriher (m) pro- 
cess, 18 misreturned or hot returned In) at alL But if the 
error consist in a mere nDisprision of the clerk, and be dis- 
covered before trial, it seerat to be amendable at confimon 
law (p). 

€ndly. A miscontinuance appears to be any error in 
'process which does not amount to a discontinuance. 

It has not unfreqnently been bolden, that if a defen- 
dant, upon his appearance, expressly except to an infe- 
rior error of this nature before he has pleaded over, he 
ougl)t to be discharged, and that new process should 
issue where the defect first happened; but stronger au- 
thorities d^ny this doctrine (p); from these it appears that, 
If the original be good, aiid tbe defendant be present in 
court, he shall be compelled to answer it notwithstand- 
ing any defect iti the process, provided it do tjot amount 
to a discontinuance ; for the end of a process is to compel 
an app«irance, and that end being served, and ^a legal 
charge api^aririg Against the defendant no Way discon- 
tinued, the law win not to far regard a slip in the pro- 
cess as to let the defendant out of court in order only to 
have hfim brtMight in hgaiii in better forta {q): In the 
case of Widdringtbn v. Charlton, it was resolved by the 
c6urt of KingVBehch,«f)on gr^at deliberation, that the 
defendant upon an appeal of death coming in upon the 
exigent, which was erroneous for want of tbe words de 
m^rte viri, .had cured '|h« ertroc by his appe<irance, al- 
though he craved oyer -of the process and demurred (r). 

(A) Cro. EViz. 574. 586. Yel. Sid, 100. 26o. F. Error, 47. 46 

15. 5 Co. 36. ' £.3.30. B. Error, '28. SHaw, 

(/J Cro. Eliz. 4*^8. ' c. 27. s. 102. 

(m) Cro, J. 89: ' ' (q) 2 Hfaw. c. €7. s. 102. 

fn) 8Co.310. 2 Haw. c. 27. (r) 10 Mod. 86. I Salfcr.SQ. 

8. 105. IVote, Mr. J; Powell differed 

(0) 2 Haw. c. 27.8. Id.^. from his brethren. 

(p) 3 Haw. c. 27. 8. 102. 
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3dly. A cause civil of criminal is put without dajr^ 
when the justices before whom it is depending do not 
come on the day to which it is continued, the conse* 
quence of which is a discontinuance. 

Upon such a discontinuance the ancient practice was 
to award a re-summons or re*attachment, which, if spe- 
cial, revived.^6 >Yhal^ pjr^cefidi^g^ if .ge^^aial, the origi- 
nal record only (r). * 

By the common law, all proceedings upon any indict^ 
ment, information, or popular action, whereon no judgi 
ment bad been given, were determined' by the demise of 
the king, and nothing remained but the indictment, in^ 
foimatioui &a which were put without ^ay till -reucoci^ 
tinued hy re«>attaDhDaient(^),i&;c. ; but by the stat. 4 & 5 W. 
3. c. 18. acid 1 Ann, c» 8. it is provided that such process, 
&o» shall continue in the sftqie force ^fter the king's 
deatbftGi if be had live<U 

{ «ftUl)ough aay error short of an aotual discontinuance 

^eienis to be.cured by appearance ; yet, if a man be out- 

lawedy* or condemned by default for not appearing to 

prooesfi which is iu any respect erroneous, he may for 

that error, avoid such outlawry or other condemnation, 

J^t no one shall be condei^ned for not appearing where 

that which should have compelled him to appear i^ erro- 

'peou« (0. So if he were subject to any disadvantage in 

respect of such process, he may avoid it by insisting on 

the error (w); and, therefpre, if a pluries or exigent be 

erroneously awarded, he shall npt lose the advantage of 

appearing by attorney, or forfeit bis gooflp, though he is 

liable to answer the original as if the eiror had not existed. 

(r) 7*Co, %0^ 2 Haw.c. 27. (u) Stfe 5 Haw. c. 2?. ». 106. 

Q. 101. and the atithorities there re« 

(s) 2 Haw. c, 27. s. 99. fcrred to. 
[t] 2Haw. C.27. 8.1Q7, 
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CHAP, XVIL 



Motion to quash the Indictment. 

I. At the Instance of the Prosecutor, p, 289. 
II. Of the Defendant, p. 283. 

. . '  "■ 

VVHBRE the indictmenl is defective, tlM court lias a 
discretionary power to quasb it in the Tirst insian€<dy 
without putting the defendant to plead to it (<«)• 

But this is a matter of pure discretion, and will not be 
granted, as of course, at the application of either party {b). 

And the defect itself must be very grpss atid apparent 
to induce the court to dismiss the indictment in ttiie 
nummary way, instead of leaving the party to bis de- 
murrer. motion iu arrest of judgment, or writ of error, 
according to the regular mode of proceeding (c). 

And, generally, the application should be made before 
plea pleaded (d). 

The motion is made either by the: prosecutor or the 
defendant. ' r 



[a) Com. Dig. Iiid. H. (6) Burr. H 2?. 

Burr. 1127. 4 T. R. 135. 1 («) I Bl. 2?^. 

Sid. 54. 247. 2 Keb. J2S. (d) 4 St. Tr. 673. Rook- 

1 Keb. 45. Cro. ,Car. 584. wood'sca^e^Leach) 14. Fritb's 

PaU38S. Salk. 372. 4St. Tr. case. 
134. Str. 602. 1 T. R. 316. 

I Wils. 325. Ja. 27. ... 
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If the prosecutor move, the court will not quash the 
indictment unless it appear to be insufficient (e) ; nor 
even then, unless another has been found which is suffl* 
cient ( / ). 

And will not quash it, of course, where the defendant 
has been put to expense {g). 

And if a second indictra^t be found for the same of- 
fence, pending the first, the court will not quash the first 
unless the expenses incurred by the defendant, upon the 
first, be paid to him (k). 

Where an indictment, removed by certiorari, was at 
issue, and the jury appointed, and the prosecutor after- 
wards procured a new indictment to be found, alleging 
the first to be defective, the court, upon consent of the 
parties, quashed the first and directed the second to 
stand in its place (t). 

In case of removal by certiorari, the court will not 
quaah the indictment after a forfeiture of the recogni- 
sance by not carrying the record down for trial {k). 

And in general the application must be made before 
the defendant has pleaded (/)• 

When an information is filed by the attorney-general, 
ex officio, the court will quash it upon motion, if there 
be clause ; but if the information be exhibited by a pri- 
vate person, the court will not quash it upon motion, 
because the defendant is entitled to costs (m). 



(e) Doug. 340. 153. (t) 6 Mod. 263. 

(/) R. V. Dr. Wynne, Z (h) Salk. 380. 

East, R. 2S64 (/) Leacb, 14. 

{g) R. v. Webb, 3 Burr. (w) Per Gtnri^m, Fountain'^ 

1468. 1 Str. 946. case, Sid. 153. 

[h) MSS. Mich. Term, 63 
Geo. 3. 
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Where the defendant moves, and the indictment 
plainly appears to be insufTiqient for the purposes of 
justice^ the court will, it seems, quash it, except in some 
cases, where the nature of the offence renders it inexpe- 
dient to shew any indulgence to the offender. And this 
has been done, where the court, in which the indictment 
was found, wanted jurisdiction* 

As wh^e an indictment was found at the quarter se^ 
sions for perjury at common law («). 

For mere want of form ; as where the indictment al- 
leged, that it was presented, &c. without adding, on the 
oaths of 12 men, Sue. (o). 

Th^ caption of an indictment was, ** it is presented that 
the several indictments to this schedule annexed are true 
bills," and they were quaked upon the objection, that 
till found they are bills, and not indictmenU (p)* 

For misjoinder of defendants; as where an indictment 
charged six jointly or severally with exercisiAg a trade (9). 

Or charged several defendants with the same per* 
jury ir). 

For want of a substantial averment ; as where an in* 
dictment for not receiving an apprentice did not aver 
that the binding was within the stat. 43 Eliz. c. 9. 

So where the indictment for maintaining a cottage 
without laying four acres of land thereto, alleged, that 
the defendant maintained it for habitation, without say* 
ing that it was inhabited (s). 

So where an indictment for saying to a justice "you do 



(») R. v. Bainton,Str. 1088. (r) R. v. PhiHips,et al. Str. 

(0) R. V. B«rketl» Andr. 92 K see also 6 Mod. 210. 
B26. {s) R. V. Burkctt, Andr. 

(p) R. V. Brown, Salk. 976. 230. 
(9) R. V. Weston^ Str. 623. 



284 INDICTMENT. 

not rrght," did not aver that the words were spoken to 
the justioe in the execution of his office [t). 

Where the facts charged, supposing them to be true, 
did not amount to an indictable offence {u). 

But the court has refused to quash indictments for of« 
fences of an heindus nature, such as treason and fe- 
lony {x). 

So in case of indictments for offences of a fraudulent 
nature. 

As for cheating by false weights or otherwise {y): 

And the court refused to quash an indictment for sel- 
ling flour by false weights, though it appeared, on the 
face of the indictment, that the flour-scale was the 
lighter {z). 

So in the case of the King v. Wadswortb («), the court 
said it is against the course of the court to quashan in- 
dictment against a person for extortion or oppression. 

So where an indictment charges any offence imme- 
diately affecting the public at large, ' Upon a motion (5) 
to quash an indictment upon the stat. West. 2. c. 4. for 
pulling down hedges. Lord Holt said, we never quash 
indictments for forgery, perjury, subornation, or any 
crime concerning the highways (c). 

And upon a like motion, the court said, that they 
would not quash an indictment for enticing away ano- 
ther person's servant, upon motion, or for a nuisance, or 
for any heinous crime (d). 
An indictment charged, ihkt six defendants, along 

[t) R. V. Leafe, Aodr, 226. [a] 5 Mod. 13. 

(u) Doug. 153. (6) R. V. Inhabitants of Bel- 

(x) Com. Dig. Ind. H. ton, Salk. 372. 

(y) 6 Mod. 42. 3 Burr, (c) 1 Sid. 140. 

1841. (</] Salk. 372. 
(z) 3 Barr. 1841. 
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ivith several others, unlawfully assembled to disturb the 
peace, and broke and entered a lead mine, and unlawfully 
took and carried away a certain quantity of lead. 

It was moved to quash the indictment on the ground 
th^t this was the subject matter of an action of trover or 
trespass, and not a matter of public concern. But the 
court, considering the number of persons collected toge« 
ther, heldj that the defendants were not entitled to any 
indulgence, since this assembly was at a time in Cumber- 
land when the Judges were trying other persons for the 
like offence at Carlisle (6). 

So the court refused to quash an indictment for a forci- 
ble entry (r). 

For a disturbance in church (J). 

Against overseers for refusing to pay over money to 
their successors (e). 

But where the motion has been accompanied with a 
certificate that the nuisance complained of has been re- 
moved, the court has quashed the indictment. 

Sjnce informations are preferred for great offences only, 
and such as are likely to prejudice the commonwealth, 
the court, it is said, will not quash oue upon motion (/). 

r 

A motion may be made to quash an indictment on the 
last day of term (g). 

With respect to indictments for high treason or mis- 
prision ^hereof (except only indictments for counterfeit- 
ing the king's coin, seal, sign, or signet) it is provided by 
the Stat. 7 WilL 3. c. 3. that none shall be. quashed for 



(6) R. V. Johnson, 1 Wils. (/) Vin. Ab. Inf. 415. i. e. 

325. at the instance of* the dt- fen- 

(c) 6 Mod. 95. dunt. 

(d) Cro. Car.584. {g) Burr. 651. 

(e) R. V. King, Str. 126s. 
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mis-writing, mis-spelling, false, or improper Latin, unless 
exception concerning the same be taken and made in 
court by the prisoner or his counsel assigned before any 
evidence given in open court upon such indictment; nor 
shall any such mis^writing, mts-speding, false, or impro- 
per Latin, after conviction upon such indictment, be any 
cause to stay or arrest judgment thereupon. But never- 
theless any judgment given upon such indictment shall 
and may be liable to be reversed upon a writ of error in 
the same manner, and in no other than as if this act had 
not been made. 

Under this statute it has been bolden, that no such ex* 
ception can be taken after plea pleaded (A). 



(h) Rookwood*8 case, 4 St. Tr. 6*7S. See East. P. C. 1 10. 
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Arraignment. 

IN alt cases of treason and felony, and of misdemeanors, 
where the defendant is in custody (a) be is arraigned at 
the bar of the court; or, in other words, he is asked by 
the proper oDScer whether be is guilty or not of the of- 
fence with which he is charged. 

According %o some authorities the accused should be 
brought to the bar for this purpose free from fetters, un- 



(o) If the defendant appear 
upon an indictment of treason 
or felony, he is generally ar- 
raigned or pat to plead imme- 
diately. Com. Dig. Ind. L. 
And the rule is the same in 
case of misdemeanor, if he ap- 
pear upon the capitis, for he 
was guilty of a contemcpt in not 
appearing upon the venire, lb. 
So if he appear upon his recog- 
nisance, or if he appear in his 
own person in a case of privi- 
lege, lb. But if the defendant 
appear upon summons to a ve- 
nire or stdfpanUf he is entitled 



to an imparlance. Seven Bi-^ 
shops' case, St. Tr. And if 
he plead immediately, he need 
not try till the next term. But 
if he does not plead, until he 
be served with a peremptorf 
rule, he must give bail to Uf 
it at the same term. The 
Queen v. Orbell,6 Mod. 43. 

If the defendant plead ia 
court, he is committed till trials 
unless he give security to try 
at his own charge; and if he 
plead in the office, the plea is- 
not to be received without giv- 
ing such security. 6 Mod, 114; 
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less some danger be apprehended. But in Layer's casefi), 
and in subsequent (c) instances, the courts have distin- 
guished between the time of arraignment, and the time 



Com. Dig. Ind. L. But if 
the defendant be corntnitted, 
the prosecution must be main- 
tained at the prosecutor*s ex- 
pense. 6 Mod. 114. Upon 
an indictment for mayhemt 
though it be Wnl/elmuce, it is 
not necessary that the defen- 
dant should be brought to the 
bar to plead, but his plea may 
be delivered in the office, since 
the judgment does not now af- 
fect life or member. Str. 1 100. 
R. V. Haydock. 

Upon a demurrer to the de- 
fendant's plea, upon an indict- 
ment for a misdemeanor^ be- 
sidev the common foor-day rule 
to join in demurrer, there must 
be a peremptory rule giving 
him a day certain in the dis- 
cretion of the Gonrt, without 
which judgment cannot be 
signed against him. R. y. 
Johnson, 6 East, 383. 
. In capital cases no rule in 
given to plead» or to join in de- 
murrer, for all proceedings in 
such case being at bar, the pri- 
soner is bound to answer iu- 
staittly ; but in prosecutions 
for misdemeanors, two four-day 



rules to plead are given, ami a 
peremptory rule moved ; and 
then, if there be a demurrer, 
one four-day rule to join iu de- 
murrer is given. 

When th« party appears at 
the sessions according to his re- 
cognisance to answer an indict- 
ment, which indictment has 
been found, the usual course 
is for him to enter into a re- 
cognisance with two sureties, 
to try at the sessions following. 

If a man be bound by recog- 
nisance to appear and plead to 
an information the first day of 
term, and is charged upon ap- 
pearance with an infofflMtion, 
if the ioformatioa be laid iu 
Middlese^i, he hat all that term 
for time to plead to it, so th«l 
be cannot be tried that term; 
but in case it be laid in ano- 
ther county, be shall have 
time to plead till the next term, 
2 Salk. 514* As to* the time 
for pleading, when the defend- 
ant is in custody, see p. 974. 

(*) 6 St. Tr. 230. 

(c) See Waiters case. Leach, 
33. 
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of trial, and have refused to liberate the prisoner from his 
irons whilst he was arraigned. 

For the purpose of identifying the person of the pri- 
soner, it is usual to direct him to hold up his hand, but 
this ceremony ia not essential; the object is answered if 
the prisoiier admit that he is the same person (d). 

The indictment is then read over to him, and he is 
asked, whether he is guilty of the crime (e) whereof he 
is indicted or not guilty, and he then either stands 
tnute,.or cpn£esae» the fact, or pleads to the indictment. 

•Tile t^trjr of the arraignment upon the record is in this 
form: •♦And being brought to the bar here, in his own 
proper person, he is committed to the marshal, &c. And 
being asked how he will acquit himself of the premises 
fin case of felony^ or of the high treasons, in case of trea^ 
son,J above laid to his charge, saith, &c." ; and the re- 
cord, it seems, would b^ erroneous, if it omitted so im- 
portant a part of the proceeding (/). 

Wheje th.er<^ .are twp .indictments agajnst the defen- 
dant.for the $afne ofii^nc^^ i). is usual toarifaign him. upon 
botb,^iijji,to,t):y,.h,ij|?a HRpp .l?otb ;it,tb.e sj|pae;,^ij?ie (g). , 

At^<;oipn)Qi^.:laWi.§ a^^n appealed pf several rQt)be(ie» 
may be sf<Vie<^lly - ^Jf raign^^ andtried^on e^qU. appeal (A), 
ifttfdet.thateMti^appellaot n»^y bd eqiAaJlly.entitled to 
nertttatioti ^his^goods; and so be may upoa several i»- 
dtcttnenis, for edcb prosecutor is entitled to a restitution 



' » 



' (d) 2 Haw. c, 28. 8. 2, 4BU (/) 3 Mod. 263. 2 Haw. 

Comin, 323. . ., c.^28.s.6. But qu. whether ne- 

(<) Whilst indjctaents wjere cessaryiocase of ao appeal, lb. 

drawn in Latin, tb« ariiaign- Ig) R« v. Culliford, Salk. 

ment was in English, by virtue . 382. 

of the Stat. 37 £• 3. c. 15. See (A) 2 Haw. c. 28, ». 7. . 
also 4 G. 2. c. 26. 6 G. 2. c* 6. 
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of bis goods upon conviction, by virtue of the stat.91 H. 
8. c. 11. 

An accessory may be arraigned, but It seems clear,-that 
he cannot be tried before the principal has appeared, un- 
less at his own request (i) ; and even then, if be be con- 
victed, judgment should be respited until the conviction, 
&c. of the principaU 

Where the attainder of the principal was prevented by 
his death, by his standing mute, challenging above 35 
Jurors peremptorily, where he was admitted to the bene- 
•fit of clergy or pardonedj^ the accessory could not be ar- 
raigned (k) ; and yet in these cases, the reason why the ac- 
cessory shall not be tried before his principal, viz. least the 
conviction of the principal should be contradicted by an 
acquittal of the principal, seems to fail ; for in such cases* 
the principal could not afterwards be acquitted, and there- 
fore the absurdity could not arise. 

But by the stat. 1 Ann* sess. IS. c. 9. s. 1. if the princi- 
pal be convicted, stand mute, challenge above 20 jurors 
peremptorily, the accessory shall be proceeded against as 
upon an attainder of the principal, although the princi- 
pal felon be admitted to the benefit of clergy, be par- 
doned, or otherwise delivered before his attainder. 

And at common law, it seems, that the death or par* 
don of the principal, after his attainder^ would be of no 
avail to the accessory. 

If there be several principals, and the defendant be in- 
dicted as accessory to one only, it is clear (/), that he 
may be tried as accessory to him, though the others have 
not appeared. 

But if he be indicted as accessory to several, and one 



(t) 2 Haw. c. 29« ■• 45. 1 {k) Post. 361. 
Hale, 693. (/) See 2 Haw. c. S9. s. 41. 
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only has appeared, it bas been questioned (it?), whether he 
can be tried as accessory after the conviction of the latter; 
but it seems now to be settled that be nnay (n), and that 
he may be convicted upon evidence of his being acces- 
sory to one, though he be charged as accessory to several. 

If the principal and accessory appear together, and the 
principal plead the general issue, the accessory may be ar- 
raigned, and if he also plead the general issue, both may be 
tried by one inquest. But the principal must be convicted 
before the accessory; and the jury are charged by the 
court, that if they find the principal not guilty, they must 
acquit the acces'sory (o). But if the principal plead in 
abaten>ent or in bar, the accessory is not arraigned till the 
plea of the principal be determined <p). 

Where the pFincipal and accessory are tried by the 
same inquest, it is competent to the latter to enter into 
a full defence of the former, and to avail himself of every 
matter of fact, and of ^very point of law tending to his 
acquittal ; and when the accessoiy is tried after the con- 
viction of the principal, and it appear^, that the principal 
was not guilty of the felony as charged in the indictment, 
the accessoiy ought to be acquitted (q). 



(i») 2 Haw. c. 39* s. 46. indiotedasaccessory to therest. 

Sumtn. 222. 1 Hale, 624. Lord See Staundf. ^6. 7 H. 4, 36. 

Hale, upon the authority of (n) Fost. 36l. 9Co. II9. 

Gittin's case, Plowd. Com. 98. (0) 2 Haw. c. 29% s. 47. 2 

says, that in such case the court Hale, 625. 

may arraign the defendant as {p) 2 Ins. 184. Fost. 360. 

accessory to him who has ap- [q) Fost. 121. 365. 10 St. 

peared, and that if he be ac- Tr. 417. R. v. Sniith> LetJch, 

quitted, he may afterwards be 323. 
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Plea. 

JT HE prisoner, being brought to the bar and arraigned, 
either stands mute, or confesses the charge, or answers in 
one of the following ways: 1. By a plea to the jurisdic- 
tion; 2. by a declinatory plea; 3. by a plea in abatement 
of the indictment for some defect contained in it; 4. by 
demurrer; 5. by a plea in bar; 6. by the general plea, 
that he is not guilty. 

I. By a plea to the jurisdiction. 

By this plea, the defendant totally denies the autho- 
rity of the court to try him ; as where an indictment for 
rape has been found before the sheriff in his torn, which 
he has delivered to the justices, then because the sheriff 
had no authority to take such an indictment, the defen- 
dant may plead to the jurisdiction without making any 
answer to the charge itself (a). So if justices of the 
peace should arraign a defendant for treason [b). But it 
seems, that the defendant cannot plead to an indictment 
before justices, that the offence was committed at some 
place beyond their jurisdiction, for this would amount to 
no more than the general issue (c). After a plea to the 
jurisdiction overruled, it seems that the judgment should 



(a) 2 Hale, 256. 22 E. 4. 22. (c) See Trem. P. C. 271. 

[b) 2 Hale, 256. 
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in all cases be to answer over to the charge in the indict- 
ment {(l). 

ir. Declinatory pleas, , 

These were of two (e) kinds: first, the plea of privi- 
lege of sanctuary ; by which a defendant, who had fled 
to a place of sanctuary, claimed under certain restrictions 
protection from process, and a right of being remanded if 
taken against his will, without being compelled to an- 
swer in any court of justice. But this privilege was abo- 
lished in the reign of James the first (/). Secondly, the 
benefit of clergy; but since no advantage can now be 
gained by this plea, which the defendant would not be 
equally entitled to after conviction ; and since he would, 
by pleading it, lose the chance of an acquittal, the benefit 
of clergy is rarely pleaded, but, if necessary, is prayed by 
the convict before judgment (g). 

III. By plea in abatement. 

Pleas in abatement are founded either on some defect 
apparent on the face of the record, or upon some matter 
of fact extrinsic of the record, which render it insuffi^ 
cient. 

!• On some defect apparent upon the record. 

A prisoner indicted for felony cannot be allowed to 
have a copy of the indictment, though it is otherwise in 
cases of treason and misdemeanors (A) ; but the court will 
order an indictment for felony to be slowly read over to 
the prisoner, to afford him an opportunity of taking ex.- 
ceptions or preparing his plea (i). 

{d) R. V. Holies and others, (/i) In treason, which works 

Trem. ^02. corruption of blood, and iiris- 

(e) 2 Haw. c. 32. prisioD of treason, by virtue of 

(/) 21 J. 1. c. 28. the stat. 7 W. 3. c, 3. See ? 

ig) 2 Hale, 236. 4 Bl. Hale, 2J6. 
Comra. 333. (i) 2 Hale, 236. 



294 PLEA. 

It seems in general that any defect, which, in any stage 
of the criminal proceeding, will vitiate the indictment, 
may be taken advantage of by plea in abatement (A). 

And some defects must be pleaded in abatement, if in- 
sisted upon at all ; such as the want of an addition^ or 
the insertion of an improper one. So under the stat. 7 
W. 3. c. 3. exceptions to indictments for high treason, 
(whereby any corruption ot olood may be made,) on the 
ground of mis-writing, mis-spellingj false or improper 
Latin, must be taken before any evidence given upon 
such indictment, and shall be no ground of arresting the 
judgment. But little advantage is in general to be gained 
by a plea of this kind ; since, with a few exceptions, thd 
defendant will be entitled to the advantage of his objec- 
tion after the trial (?) ; and should his plea be allowed, 
the court would direct a new bill to be sent out to the 
grand jury, or, if they had been discharged, would detain 
the prisoner till the next assizes or sessions (fe). 

Sndly. Upon such defects as arise from facts dehors the 
record. 

If the defendant be indicted by a wrong name, or be 
described by an improper addition, he may plead it; and 
if the fact be found for him, the indictment shall be 
abated (/). In case of misdemeanors, the defendant may 
plead' misnomer by attorney (m). And in some instances, 
the plea has been allowed when made ore tenus [n). But 
regularly every plea of this kind ought to be tendered in 
writing (o), and should be verified by affidavit (p). In 
case of indictments, the defendant may plead misnomer 

(A) 2H*le, 236. («) Dean's case, Leach, 535. 

(i) ^ Hale, 237. (o) Layer's case^ 6 St. Tr. 

(h) lb. 2 Haw. c. 34. »« 2. 237. 

9 (/) 2 Hale, 23S. (p) R. v. Grainger, 3 Burr, 

(m) 10 East, 83. 1617. 
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either of his christian or of his surname, but he must in 
bis plea set forth his real name» by which, upon a fresh 
indictment, he would be concluded (q). And the king 
may reply, that he is known by the one name as well as 
the other (r). But in an appeal such a replication is 
not allowable (5), and the appellant must take issue. 7'o 
an indictment against Charles Knowles for murder, he 
pleaded, that his grandfather was created Earl of Ban* 
bury by letters patent under the great seal of England, 
which he produced in court; the attorney-general re* 
plied, that the defendant, on, &c. petitioned the lords in 
parliament to be tried by his peers; and that the lords 
disallowed his claim; the defendant liemurred, and his 
demurrer was allowed on the ground, that the refusal of 
the lords could not operate as a judgment (I). 

And in general, where a peer is named as a commoner, 
he may plead the misnomer in abatement, since the title 
is part of his name, and he ought lo be tried by his peers; 
but in such case he ought to set forth the writ, &c. tes* 
tifying his title upon the plea; because it is but a dila- 
tory plea, and must 'be tried, not by the country [u) but 
by the record. But a plea that the defendant is a peeress 
by marriage, involves a question of fact extrinsic of the 
record, and must be tried by the country (x). 

In all cases of felony, the defendant pleading in abate- 
ment should plead over to the felony ; for he is not con- 
cluded by pleading a false fact [y). 

But in case of misdemeanor and mayhem, the defen- 

[q) 2 Hale, 238. and see p. Countess of Rutland*s case. 35 

43. H. 6. 46. 

(r) 2 Halej238. (jt) d Co. 53. 2 Hale, 240. 

(*) 1 H. 7. 29. 21 E. 3. 47. (y) Dy. 88. 21 E. 4, 71. 

t Hale, 238« D«an*s case. Leach, 536. $ 

(/) 2 Salk. 509. Salk. 171. 

{u) 2 Hale, 240. 6 Co. 53. 
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dant cannot plead the general issue with a plea in abate- 
ment ; andy if upon a plea in abatement, the fact be found 
against the defendant, he will not be permitted to plead 
over (z), though it would be otherwise, if the plea were 
to be decided against him on demurrer [a]. 

Upon a plea of this kind the sheriiT usually returns a 
jury instanter, which generally consists of the persons 
ready at the bar to try the prisoner upon the indictment. 

At common law it seems to. have been doubtful, whe- 
ther it was not necessary to try foreign pleas in (6) a fo« 
reign county, but the general practice seems to have been 
otherwise (c) ; and by the provisions of the stat 29 H. 6. 
c. 14. 28 H. 8. c. 1. and 32 H. 8. c. 3. all foreign pleas 
shall be tried by a jury of the same county where the 
party was indicted ; but these statutes do not extend to 
an indictment for treason, foreign pleas to which must 
be tried as at common law (ef). 

Where a second indictment is found against a defen* 
dant, upon which he is arraigned after pleading to the 
first, but before the trial, and both indictments are 
founded on the same transaction, the defendant cannot 
plead the pendency of the first in abatement(e), because it 
is the king's suit ; but in such case it is usual for the jus« 
tices to quash the other upon 'motion. And'it is the 
usual course to prefer an indictment for murder before 
the grand jury, though an inquisition of murder has been 

• 

(?)•■ R. V. Gibson, 8 East,l07. Shapcott, East, 541, 2 Wils. 

Cro. Eliz. 495. 36?. 

(a) Treat. P. C. 188. R. v. [b) 5 E. 4. 2. So h«ld as to 

Earl of Devon. R. v. Johnson, the addition of place, 2 Hale, 

6 East, 602. But see R. v. 238. 

Gibson, 8 East, 10?. 2 Haw. (e) 34 H. 6. 50. 1 E. 4. 3. 

c. 31. t.. 6, 7.; «enible, where (rf) 3 Inst. 27. 

judgment is given on demurrer [e] R. v. Swan and Jefferies, 

to a plea in abatement, it is to Post. 106« 
answer over. See Bow en v. 
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returned by the coroner, and to arraign the prisoner and 
try bim upon both at the same time (/). 

IV, By demurrer. 

By a demurrer the defendant refers it to the court, to 
pronounce whether, admitting the matters of fact alleged 
against him to be true, they do, in point of law, constitute 
him guilty of an offence sufficiently charged against him. 
And a demurrer puts the legality of the whole of the 
proceedings in issue, as far as they judicially appear; for 
the court is bound to examine (g) the whole record, to 
see whether they are warranted in giving judgment upon 
it; and it is open to objections not only to the subject 
matter of the indictment, but also to the jurisdiction of 
the court in which the indictment was found (A). But 
this plea is not very frequently resorted to in practice, 
since the defendant may take advantage of the same ex- 
ceptions after a conviction by motion in arrest of judg- 
ment (i), artd in cases not capital he would be concluded 
by judgment against him, and therefore by demurring 
would lose the chance of an acquittal. Some doubt, in- 
deed, seems to have been entertained, whether in capital 
cases the defendant is concluded by his demurrer, which 
amounts to a confession of the facts (h) ; it has been 
humanely said, that though a man may by mispleading 
lose his property, he shall not by such niceties lose his 
life; yet, humane as this doctrine is, it scarcely seems to 
be warranted upon legal principles; for if by a plea of 
guilty a defendant can be admitted to confess the whole 
of the charge, including both law and fact, there seems to 
be no reason why he should not be bound by a partial ad-. 

[f) 2 Hale, 239. court by certiorari or other- 

(g) R. V. Fearnley, 1 T. R. wise. 

316. (i) 2 Hale, 257- 

(/i) 1 T. R. 320. i. e. suppos- (k) 2 Hale, 257. 2 Haw. 354. 

ing the indictment to have 4 Bl. Coram. 334. 
been removed into another 
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mission which confesses the facts but submits the matter 
of law to the consideration of the court. The humanity 
which is constantly displayed in theadministration of cri- 
minal justice, and which never permits an admission of 
guilt, in a capital case, to be recorded without reluctance, 
dictates, no doubt, a contrary course; but it is diHicult 
to conceive that it is obligatory on the court, after decid- 
ing against the defendant on demurrer, to receive bis plea 
of not guilty («). 

V, Plea in bar. 

By a plea in bar the defendant shews, by matter ex- 
trinsic of the record, that the indictment is not main- 
tainable« The most usual special pleas, in answer to a 
charge of felony, consist either of matter of fact mixed 
with matter of record, or secondly, of matter of record 
only. The former are of three kinds: 1. Auter-foits ac* 
quit. Q. Auter-foits convict, 3. Auter-foit^ attaint. Of 
the latter kind is the plea of pardon. 

1. Auter-foits acquit. 

This plea is grounded upon an universal maxim of the 
common law of England, that no one ought to be brought 
into jeopardy of his life twice for the same offence (a). 
There exists, however, one exception to this rule, the 
history of which is shortly this. Since an acquittal upon 
an indictment of homicide would have barred an appeal, 
it was deemed expedient, by the courts, to refuse to try 
an indictment until after the expiration of the year and 
the day limited for bringing an appeal; but, in tlie in- 
terval, it frequently happened, that the witnesses died or 

{z) Since the demurrer is a course remained but to pro* 

plea, no judgment of peine forie nounce sentence of death. 2 

et dure could be given, after it Hale, 257- 
had been overruled ; and there- (a) 4 Co. 40. 2 Haw. c. d5« 

fore, if the defendant in such s. i. 
case refused to plead over, no 
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ibe whole was forgotten. To remedy this inconTenience, 
the Stat. 3 H. 7> c. 1. enacts, that the indictment shall be 
proceeded on immediately at the king's suit, for the death 
of a man, without waiting for an appeal, and that the plea 
of auter^foit actjuit^ or auter-foit attaint, upon an indict* 
ment, shall be no bar to an appeal. 

The plea must shew, by proper averments, 

1. The manner and circumstances of the acquittal itself. 

2dly. The identity of the offtnce, 

3dly. The identity of the party, 

1. The manner and circumstances of the acquittal itself. 

In the first place, the plea must set forth the substance 
of the record of his acquittal. There is a wide difference 
between the pleading a record of acquittal, and the plead- 
ing a record in bar of a civil action. In the latter case, if 
a record be pleaded in bar, the plaintiff shall have oyer of 
it, if it be a record of the same court; but if it be a record 
of another court, he must plead nul tiel record, and a day 
is given to certify the tenor of such record. 

But in criminal cases, in order to avoid false pleas and 
surmises which would be productive of great delay, the 
defendant is required not only to shew the nature of the 
former prosecution and acquittal with certainty in his 
plea, but also to shew tlie record or its tenor to the court 
by producing or vouching it at the time he pleaded, for 
otherwise it would be in the power of the prisoner to de- 
lay his trial when he pleased, by pleading an acquittal 
in another court. In order to prevent this delay he 
must shew the record, or vouch it, if it be in the same 
court, in the first instance (b), and is not to wait till nul 
tiel record be pleaded (c). 

(h) Stanndf.aiid 21 H. 7. 9* opinion, 3 Haw. c. 3S> •• 2. 

contra. and cites 1 Ins. 128. and Bro. 

(c) 2 Hale, 241.243.355. Ser- Cor. 218.; but the former re- 

jeant Hawkins is of a different lates to pleading in bar of a civil 
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But the court, upon application for that purpose by the 
defendant, will, in its discretion, respite bis plea in order 
to the production of the record (rf), or a certificate of its 
tenor in one of the following ways. 

If the prisoner be arraigned in the King's Bench, the 
court will grant a writ of certiorari to remove the record 
before them, and respite his plea till the record be re- 
moved (e). 

In other cases, if the record be not of the same court in 
which the defendant is arraigned, he may proceed in two 
ways, either by removing the tenor of the record of ac- 
quittal into chancery by certiorari, and then producing it 
in court with his own hands (having it en poigne), or by 
procuring it to be sent by mittimus to the justices ^ui 
pede sigilli(f). 

"But the record must be removed by writ, though the 
justices may receive a record without writ, where it is to 
be proceeded on for the king{g). 

The defendant being thus prepared with the record of 
his acquittal, or the tenor of it properly certified, must 
recite it in his plea, which for the truth of such recital re- 
fers to or vouches the record, [h) &c. 

s 

action only, and according to (rf) See 2 Ha1e9 24d. 2 Haw. 



the latter, it was merely decided 
that the record ought to be 
brought before the court by 
writy for in that case the record 
produced did not appear to be 
in any way authenticated, so 
that the case is no authority to 
shew that the record is not 
to be produced by some means 
or other. See Bro. Cor. 29. 



(e) 20 E. 2. Coron. 232. 

(/) 2 Hale, 242. 2 E. 3. 26. 
Corun. 150; 

{§) 2 Hale, 242. 8 £,4. 18. 
B. Cor. 218. 

(h) It has hitherto been sup- 
posed that the defendant ia 
pleading an acquittal in some 
court in this country whose 



11 H. 4. 4U 9 H. 7* 19* 26 record of the proceeding may 



Ass. 16. 



by proper means, be procured. 
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And upon this recital the plea will fail, unless it ap- 
pear that the defendant was legitimo modo acquieiatus (i)^ 
by judgment either upon verdict or by battle. Hence, 
if a prisoner be committed on a charge of felony, but no 
bill be found, so that at the end of the sessions be is ac* 
quitted by proclamation, he may be afterwards indicted, 
for this is no acquittal ({). 

So if A. in defending his house against burglars, kill 
one, and the matter be found specially by the coroner's 
inquest or grand inquest, whereupon he is discharged ; 
he cannot, to .a subsequent indictment for murder 
or man-slaughter, plead an acquittal by the grand in- 
quest. But had he been indicted generally of murder or 
manslaughter, and pleaded not guilty, and the special 
matter had been found by the petty jury and judgment 
had been thereon given** quod eat inde sine die^** the plea 
of outer foits acquit to a second indictment would be suf- 
ficient (k). 

An acquittal in fact is available by way of plea, without 
regard to any mistake or error on the part of the jury or 
of the court in which the verdict was given. And, there- 
fore, though a judge should direct the jury to acquit the 
prisoner because the offence was not proved to have been 



Where the defendant has been 
tried by a foreign tribunal, it 
seems equally clear that an ac- 
quittal will enure to his defence 
in this country; but in such 
case an exemplification of the 
record of bis acquittal would 
probably be deemed necessary. 
R. V. Roche, Leach, l60. 
B. N. P. 245. Beak v. Thyr- 



whit, 3 Mod. 194. 1 Show. 6. 
3 Keb. 785. 

So an acquittal of murder at 
a grand sessions of Wales, 
may be pleaded to an indict- 
ment for the same in England. 
2 Haw. c. 35. s. 10. 1 Lev. 
118. 1 Sid. 179. 

[i] 2 Hale, 243. 246. 

(k) Crorap. f. 28. Bull's 
case, 26 Eliz. 2 Hale, 246. 
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thi§ acquittal is pleadable (s). And if the prisqnerbe at- 
.tainted, though upon ao insunficieut indictment, he can* 
not be arraigned again before the reversal of the judg- 
ment {t). 

If a judgment in favour of a prisoner be reversed, upon 
a reversal of that judgment he is not to be executed upon 
the first indictment, though judgment of de»th ought to 
have been given upon it ; but in favorem vitos he shall be 
arraigned de novo^ in order to give hini the benefit of any 
other n^atter of defence (w). 
. 2dly. The identity of the offence. 

The plea must shew an acquittal from the offence 
charged in law and in fact. 

I, In point of law* 

The plea vyill be vicious if the offences charged in the 
two indictmen.t8 be perfectly distinct in point ofjajy, 
however nearly they may be connected in fact. , 

Thus, if a man be acquitted when charged as acces^ 
sory to a murder or robbery, he cannot plead the ac-r 
quittal if he be afterwards charged as principal X^)- 
But it is not necessary that the charges in the two 



of murder, therefore dismissed 
him. It T8 true. that there 
is great reason to suppose, 
that the judges of assize 
thought that the actual pre- 
sence of ' the prisoner at the 
taking of the poison was essen- 
tial to the crime, but still the 
judgment was valid until a re* 
venaT. Th« doctrine ex- 
pouiMled in this oase does not 
appear to consist with the 
general principle on which 
the plea of auterfoii aafnit 'is 



said to depend, since an ac- 
quittal upon a special verdict 
would leave the defendant ex- 
posed to a second prosecution, 
whenever a formal flaw could 
be detected in the first in- 
dictment at any subsequent 
period. See 2 Hale, 395. 

(s) 19 E.d. Coron. 444. 

(i) 4 Coi 44, 45. 

(u) % Hale, fi47. 

(a) Staundf. 105. <2 Hale, 
244. 27 Ass. 10. Fost. 36l* 
Cor9n..^Q0. 
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iodictments should be precisely the same, it is sulTi- 
cient if an acquittal from the offence charged in the first 
indictment virtually includesan acquittal from that which 
is specified in the second, however the two ofl'ences 
charged may difler in degree. By way of illustratiou, let 
it be supposed that one oif'ence is made up of the circum- 
stances A. B. and C. and that another more general ofi'ence 
consists in the circumstances A. and B. alone. If a prisoner 
were to be indicted for the more complex offence, consist- 
ing of A. B. and C. and upon, trial the jury found the cir- 
cumstances A. and U. hut not the circumstance C. it would 
be the duty of the Jury to find the defendant guilty of the 
more general offence. The inference then to be drawn 
from a total acquittal under such circumstances is, that 
he is not guilty of the more general offence, and therefore 
an acquittal from the more special ought to be a bar to 
the more general charge. 

So if the defendant be first indicted upon the more 
general charge, consisting of the circumstances A, and B.' 
only, an acquittal obviously includes an acquittal from a 
more special charge consisting of the circumstances A. 
B. and C. for if he be not guilty of the former, he cannot 
be guilty of those with the addition of a third. But if 
one charge consist of the circumstances A. B.C. and ano- 
ther of the circumstances A. D. E. then, if the circum- 
stance which belongs to them in common does not of it- 
self constitute a distinct and substantive offence, an ac- 
quittal from the one charge cannot include an acquittal of 
the other. 

Now for the application of this doctrine. An acquittal 
upon an indictment for murder will be a good plea to an 
indictment for the manslaughter [y) of the same {>er8on ; 



(y> 2 Hale, 246. Fost. 329* 
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ftnd « converse an acquittal upon an indictment for man* 
slaughter will be a good bar to an indictment for itiur- 
der {z), for, in the first instance, had the defendant been 
guilty, not pf murder but of manslaughter, he would have 
been found guilty of the latter offence; in the second in- 
stance, since the defendant is not guilty of manslaughter, 
he cannot be guilty of manslaughter under circumstances 
of aggravation which enlarge it into murder. 

But it is no defence to an indictment for (a) burglary 
laid with intent to commit a larciny, that the defendant 
has already been acquitted upon an indictment stating the 
same burglarious entry and the actual commission of the 
larciny ; for though the burglarious entry be common to 
both indictments, it does not in itself constitute a sub" 
stantive pffence of which the defendant could have 
been found guilty upon the prior indictment; and as an 
actual larciny essentially differs from a mer€ intent^ the 
defendant could not, upon the first indictment, have been 
found guilty of any part of the offence charged in the 
second, and therefore no inference in his favour can be 
drawn from an acquittal (b). 

So the rule fails if the lesser offence be but a trespass, 
and the greater offence a felony, for upon an indictment for 
/elony the defendant could not have been found guilty 
of the trespass (c). 

Hence an acquittal of trespass will be no bar to an in- 
dictment for larciny [d). 

But an acquittal upon an indictment of petit treason, 
where it is alleged that the defendant traitorously and fe- 

(xr) 2 Hale, 246* Fost. 329. Abbot, Leach, 8l6, butsee Kel. 

[a) R. V. Vandercomb and 30. 52. 2 Haw. c. 35. s. 5. 
Abbot, Leach, 816. ; but see 2 (e) 2 Haw. c. 35. 8. 5. West- 
Haw, c. 35. 8. 6. Kel. 30. 52. beer's case. Leach, 15. 

(b) R. V. YaDdercomb and (d) lb* and 2 R* 3. 14. B. 

App. 121. 
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loniously did murder, will be a bar to a subsequent in* 
dictment for the murder of the same person, because the 
defendant might, if guilty, have been convicted of the 
murder upon the first indictment (d)* 

On the other band, an acquittal on an indictment of 
murder, will be a good bar to an indictment for petit 
treason (e). 

If a man be acquitted as principal, be cannot plead an 
acquittal to an indictment against bim as accessory after 
the fact, for the acquittal exculpates him from the fact 
only, and he could not have been convicted on the first in-* 
dictment, upon proof that he was merely an accessory af» 
ter the factj by receipt or otherwise, and, therefore, as ac- 
cessory, wasin no jeopardy; and the same principle extends 
to the case of an accessory before the feet, which appeam 
to have been the ancient law (/), and to be the law at this 
day (^), notwithstanding several authorities to the con* 
trary, some of which are founded on the erroneous posi- 
tion that an accessory before the fact may be found 
g^iilty upon an indictment charging him as principal (h), 

9. Of the same offence in fact. 

An acquittal may be pleaded to a second indictment 
which varies in many circumstances from the first, pro<» 
vided the defendant shew, by proper averments, that the- 
charge is in substance the same. 

For, notwithstanding many variances between the first 
indictment and the evidence, he might have been convicted 
upon proof of those facts which are alleged in the second 

(d) 2 Haw. c. 35. 8. 5. Fost. {g) Fost. 362. 2 Haw, c. 
325. 328. 35. 8. 11.. Dalis, 14. Sumin. 

(e) 2 Haw. c. 35. s. 5. 1 266. R. v, Atk'ms, St. Tr. 20 
Hale, 378. tarn. qa. and tee Car. 2. 

Fost. 104. 325. 328. (h) 8 H. 5.6. F. Cor. 463- 

(/) Staundf. 105. 2 Hale, . 
244. F. Coron. 424. 8 E. 2. 

x2 
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indictment; and, therefore, upon the latter, it seems to 
be competent to him to reconcile, in his plea, all such, 
variances as would not have saved l)im upon the trial of 
the first indictment (h). Thus, if he be acquitted upoti 
an indictment charging the commission of a murder on 
the first day of March, in the 10th year of the king's 
reign, and he be afterwards indicted for a murder alleged 
to have been perpetrated on the 1st day of March, in the 
12th year of the same reign, he may plead auter'-faits ac^ 
quity alleging ttie supposed offence to be the same (i). So if 
a man beacquittedof the murder of John Stiles, and be af- 
terwards indicted for the murder of John Nokes, he may 
plead auter^foits acquit^ and aver the person to be the 
same, notwithstanding the variance of the surname, for a 
man may have divers surnames. But where the names 
are different, the defendant should aver thi^t he is known 
by the one name as well as by the other (^^). So mi ac* 
quittal of a robbery laid to have been committeci in onei 
vill may be pleaded to an indictment for o robbery laid 
to have been committed in another vill, provided both lie 
in the same county ; .but he cannot plead an acquittal in 
the county of B. to an indictment for a robbery laid in the 
county of C. because the justices in B* could not have in« 
quired into the robbery in C. (/). • But if an indictment 
in the county of B. be removed into the county C. an ac- 
quittal in B. is pleadable {m). 

If A* commit a robbery in the county of B. and carry 
the goods into the county of C. though be caiuiot be in- 
dicted of the robbery in C. he may of the larciny, and an 

{k) 2 Haw. €• 35. ». 3. Co- {k) 26 Ass. 55, Coron. 189. 

gan's cu^e. Leach. $03. Keil. U H. 4. 41. 2 Haw. c. 35. ».3. 

5^. • (fl 2 Hale, ^45. 4 H. 7. 5. 

(t) 3 Ass. 15. 25E.3. Coron. (m) 2 Hale, 245. 41 Ass. 9. 
136. 22 Ass. 55. 2 Hale, 244. 
2 Haw. c. 35. s. 3. 
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acquittal of such larciny would be no liar to a subsequent 
indictment for a robbery in B. ; neither would such an 
acquittal be a bar to an indictment of larciny in B. for 
perhaps the goods were never brought into C. and then 
the offence in B. never came in question, and the felony 
in B. is a distinct offence from the felony in C.(in). 

If a man steal goods in the county A. and carry them 
into the county B. and be acquitted of the larciny in B« 
according to the opinion of Serjeant Hawkins (»), it is 
reasonable that the acquittal should be pleadable in B. 
for otherwise, by a Gction of law, the party would be 
twice in jeopardy for the same offence, and he conceived 
that the identity of the offences might be collaterally 
tried by the eourt or by a jury of R. (o). Without presum- 
ing to contradict a doctrine strenuously contended for by 
soable a lawyer, it may be observed, that if the law be 
against such a plea, the offender himself created the dif- 
iiculty, and his case is not more hard than that of one 
who having been acquitted of stealing* tbe horse, may 
still, according to Lord Hale, be convicted of stealing 
the saddle (p), though both were taken at the same time. 

Lord Hale says, if A. commit a burglary stealing goods^ 
an acquittal of the larciny will be no bar to an indictment 
for the burglary, and e converso an acquittal of the burg- 
lary is no defence to an indictment for the larciny, for they 
are several offences; there may be burglary where there 
is no larciny, and larciny where there is no burglary (9). 
Bftt perhaps this limitation ought to be applied, viz. pro^- 
vided the indictment for burglary lay the offence with an 

(m) 2 Hale, 245. . (p) ^ Hale, 246. 

(fi) 2 Haw. c. 35. s. 4. See {9) 2 Hale, 245. 2 Haw. e. 

2 Hale, 245. 41 Ass.Q^ 35. 8.3. Staunforde, 105. con- 

(o) F. Cat. 18d. B. Cor. 98. tra. 
41 Ass. 9. 3 Ass. 15. F. Cor. 
l60. 
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intent to steoV, and not with an actual larciny; for if it 
be laid with an actual larciny, ageneral acquittal includes 
an acquittal of the larciny itself; and, on the other hand, 
if the defendant be not guilty of the larciny, he cannot be 
guilty of the burglary in which that larciny is made an 
essential ingredient {p), 

Staundforde was of opinion, that an acquittal of homi- 
cide in one county, might be pleaded to an indictment 
for the death of the same person id another county, be- 
cause the same person can be killed but once (7). But 
if the murder were really committed in the second county, 
the defendant was placed in ik) jeopardy by the inqutty 
in the first; if it was committed in the first, he is placed 
in no jeopardy by the indictment in the second, and, 
therefore, the ground of the plea entirely fails. 

Cogan was indicted for publishing, as trtte, a certain 
forged will and testament, wich, as set out on the indict- 
ment, began, "I, T. G. do hereby, &c/* the instrument 
proved in evidence begun thus, " T. G. do hereby, &c." 
and the variance was held to be fatah He was afterwdtrds 
indicted as before, except that in the recital of the will 
the pronoun I was left out, be pleadied auier-foiU aexftdt^ 
but the fbi^mer record being produced, was bolden to be 
sufficient to support the plea^ since it was not legart evi- 
dence of his having been acquitted of the sanie offence, 
and the prisoner pleaded not guilty (r). ^ 

Sdly. He must aver that be was the person who was 
charged, &c. as well .as that the oifence is the same with 

^ (p) See p. 305, 306, 326. F. Cor. 375»; but thi» i« <i9n- 

(q) Staund. P. C. 10^. Qu. .tested by Serjeant Hawkins, 
wbetber an acquittal by battel 2 Haw. e» SA^ »« 7/ to ^h^m the 
in an ^pfMj^l, be a bar to ao iu- reader is referred, 
dictment. Aqoording to Lord . (r) ^ Leadiv ^p^; ' 

Hale it isi no plea, and he cites . .^ , \ 
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^hich be was charged. If be be described by different 
additions in the two indictments* he may reconcile the 
variance by an averment that he was the person named 
in the former indictment {$)* 

And upon the averment of identity of person^ as well 
as of the identity of the offence in fact» the court may ad* 
mit the identity without any confession by the king*s 
attorney (t) ; or an inquest may be charged to inquire 
into it (u). 

Plea ofauter-foits convict. 
. As a man once tried and acquitted of an offence is not 
again to be placed in jeopardy for the same cause« so dfor* 
tiari, if be has suffered the penalty due to his offence, 
bis conviction ought to be a bar to a second indictment 
for the same offence, least he should be twice punished 
for the same crime (.r). 

After conviction the defendant either remains without 
receiving judgment or praying his clergy, or be prays 
bis clergy without receiving judgment, or be receives 
judgment of death whereby he becomes attainted. 

If the defendant, after conviction, remain without 
either receiving judgment or praying bis clergy, he may be 
indicted for any otber offience or even for the same (y)« 

But if the defendant, on being called to judgment, 
pray, his clergy, the conviction is pleadable though be 
be not actually admitted to it (s). 



(s) 2 Haw. c. 35. s. 3. [y) 4 Co. 45. Vaux's case. 

Samm. 246. Keil. 58. Holcroft*8 case, 4 Co. 40. 

{i] S6 Ads. 15. 2 Hale, 24^. Kel. 103. 2 Hale, 251. 

(«) Rast. Ent. 385. 2 Hale, (z) 2 Leon. l60. 1 Add. 

S43. 68. 4Co. 45, 46. 3ln9. I6l. 

(x) 9 Hale, 25 K 4 Co. 394. Salk. 63. 2 Hale, SSO. SpO. 
9 LeoQ. 83. 
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' It was- forhnerly doubted whether a prisoner could 
plead his previous conviction where he had never be^» 
called upon for judgment {a). But it has been perfectly 
settled that he may, provided he pray his clergry, for 
otherwise he would be prejudiced by the delay of the 
court without any fault of his own, and if he could be 
precluded from pleading his conviction by the omission of 
Court to call him to judgment, it would render this high 
privilege in favour of life precarious and discretionary. 
Not to say that a demand of clergy by a convict before 
b^ is called (o judgment is in strictness as legal and oper-> 
ative as a demand after a call to judgment; and a right 
to clergy, and an obligation to allow that right, are reci-i 
j!>rocal and correlative terms (6). 

And, therefore, if the party pray his clergy, and the 
court will Bdvise upon it though clergy be not actually 
«Howed, he may plead the conviction (c). 

Formerly a <;onviction of one offence followed by the air 
lowaifce of clergy [d)^ was a bar to an indictment for any 
former felony, for the stat, 95 E. 3. c, 5. directs, that the 
c\^xk shall be arraigned of all his oflTences together, «nd 
then be delivered to the ordinary. Hence, by a delivery 
tolhe ordinary, the prisoner was holden to be virtually 
discharged from all former offences, whether clergyable 
Or otherwise. 

This defect was partially remedied by the stat. 8 Eliz; 
c. 4. which enacts, that the admission to clergy shall 
be no bar to an indictment for an offence previously com- 
mitted whereupon clergy^is not allowable. 

(a) 1 Sid. 316. Kel. .106. (c) 2 Hale, 251. 

Dyer, 2 14. 2FTaw. c.36. 6.14. (d) But otherwise if clergy 

(b) Armstrong v. Lisle, had not been allowed. F. Cpr. 
Skiiin. 670. Kel. 93. 103. Salk. 394, 36l. Staundf. 108. 2 Haw. 
62. 2 Haw. e*36. a. H. See c. 36. s. 10. 

Searle^s cave. Hale, 289. 
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By the stat 18 Eliz. c. 7. a. 9. burning in the bandi is 
wholly substituted in place of delivery to tbe ordinary; 
and. every person admitted to his- clergy shall answer 
such felonies or offences as be should have done if be had 
been delivered to the ordinary, and made his purgatioo* 
And, therefore, clergy discharges of all precedent of- 
fences which are within clergy, but not of such oiTencea 
as.are not within the benefit of clergy (u). 

It has already been seen, that the stat. 3 H. 7. c. 1. 
takes away the plea oiauter-foits acquit or auter-foHs at^ 
tamt upon' an- appeal of death ; but if a man, upon an in* 
dktnient of murder, be found guilty of manslaugbter, his 
conviction is pleadable to an appeal (x), for he is neither 
acquitted nor attainted; aiui for the same reason i% 
seems, that a verdict finding a man guilty 'Of homicide, 
se defendenda^ would also be pleadable, as at common 
law, to a subsequent appeal (jy). And, upon the samt 
ground it bas been doubted, whether a conviction o{muv^ 
der upon an indictment is not a bar to an appeal [z)* 

Of the plea of an ter-foits attaints . . 

After ai^ attainder, the party is, to many legal purposes, 
coiisidered as actually dead, and to have forfeited, alt 
that lie can forfeit; and, therefore, it. would be superflu- 
ous to try him again {a]. And eveu though the attainder 
is founded upon an insufficient indictment, yet aa Jong as 
it subsists, it is valid and pleadable in bar (6). And it 
is immaterial, whether it was founded upon an indict* 
ment or an outlawry (cj. 

But this plea is never allowed to prevail, wh/ere^a «?- 

(m) 2 Haw. c. 36. s. 1 1. {z) See 2 Haw. c. 36. s. 17. 

(x) 2 Haw. c. 36. s. 12. 4 Co. 46. Semblenot. 
2 Hale, 250. 4 Co. 45. (a) 2Hale,^J60. 4BI.Cofi?m. 

(y) 2 Haw. c. 36. s, I7. 1 336. 6 H. 4. 6. 
Ins. 55. 4 Co. 45. (h) 4 Co. 45. 2 Hale, ^5 i. 

(c) 2 Hale, 252, 253. 
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cond trial would answer any useful purpose (c) ; and, 
therefore, for the benefit of the king, or for the purpose 
of giving a private individual restitution of his property, 
an indictment is maintainable after an attainder: for ex- 
ample, a person, adjudged to suffer death for felony, may 
be indicted for treason committed either before (d) or af- 
ter (e) the felony, to entitle the king to the escheat. So 
if A. commit a felony on the goods of B. and afterwards 
upon the goods of C. after an attainder upon the prose- 
cution of B. he may be put to answer either an appeal or 
an indictment at the suit ofC; in order that the lattef 
may have the benefit of restitution under the statute (/). 
But C. may have an inquest of office to inquire of the 
robbery, so as to entitle him to restitution without ar- 
raigning the party on the indictment (g). 

And d fortiori for the sake of public justice, an attainted 
felon may be arraigned upon an indictment for another 
offence, in which. he is a principal, for the purpose of 
convicting the accessories {h)» 

I'he plea is valid only so long as the attainder remains 
in force ; if, therefore, A. commit several felonies^ and be 
attainted of one, imd the king pardon that attainder and 
felony, he cannot be again indicted of the same felony, 
but he may be indicted of any other (t). So if a person 
attainted, after his attainder commit a felony, and the first 
be pardoned, he must answer an indictment for the lat- 
ter {k). 

(c) Staundf. 107. 4 BU [g] 2 Hale, 252. 
Comm. 337. {h) Popham, 107. 

(d) 1 H.6.5. Staundf. c. 37. (0 2 Hale, 253. 6 H« 4. 6. 
f. 109. Coron.227. 1 las. 213. contrs^ 

(e) llna.213. (k) 6H. 4.6. 
(/) 21 H.8.C. 11. Staundf. 

1^3. c. 10, 
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An attainder reveraed for error cannot be pleaded, for 
a reversed attainder is no more to be considered than if 
it bad never existed (/]• The observations made upon 
the plea of auter-foiis acquit are most of them applicable 
also to the pleas of auter^foUs convict and auter»foits at^- 
taint. The record must be pleaded, roust be produced, 
or vouched; averments of identity are requisite, upon 
which issue may be taken, which issue must be tried by 
tlte jury that is returned to try the prisoner, and he must 
plead over, not guilty to the principal charge (m). 

If A. commit several felonies, and be attainted and par- 
doned of one, and to an indictment for another plead the 
attainder, the subsequent pardon nvay be replied [n). 

Plea of pardon* 

A pardon, when available to the prisoner, ought to be 
taken advantage of by means of a special plea, or upon a 
motion in arrest of judgment; for the corruption of 
blood, occasioned by an attainder, can be restored, by 
act of parliament only ; but if the pardon be allowed 
in any stage before attainder, the corruption is pre- 
vented (©)• 

If the pardon be by letters patent under the great seal, 
tliey should be set out in the plea, and the defendant 
should make a profert of them (p). 

The plea concludes thus: ** Quarum quidem literarum 
domini regis^ fac dicti brevis, if there be a writ of allow- 
ance) pratextUy pradictus J. H. petit^ quod ipse de pramis- 
sis per curiam hie dimittatur^ Sjc. ;" and then the entry is, 
*^ super quo visis et per curiam hie intelleetis omnibus et 
singulis prccmissis consideratum est, quod pradictus J. H. 



(I) 4 Bl.Coniin.336. (o) 4 Bl. Comm. 337. 

(m) 2 Hale, 955. {p] See Hambden's case, 

(n) 2 Hale, S53. Trem. 312. 
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eatinde sine die;'* and in the margent of the roll this eo-. 
try is commonly made, " literw patentes allocautur sine 

A prisoner pleading a pardon does not plead over to 
the felony, because the two pleas would be inconsistent*- 
But if the pardon be deemed insufficient, he shall not be. 
convicted^^but infavorem mice shall plead over to the fe- 
lony (9), and may plead the pardon even after convic-^ 
tion (/•), 

Where the guilt of the defendant depends upon the 
guilt or innocence of another, in relation to whom the 
oifedce is committed, he may plead the acquittal of that 
person in bar of the indictment against himself. Thus 
an accessory may plead an acquittal of the principaU So 
a gaoler, indicted for wilfully permitting a prisoner for 
felpny to escape, or one indicted for the rescue pf a f^Ion, 
may plead the acquittal of that felon (s). 

So if A. steal the goods of B. attd break out of priBon»* 
he may \^q arraigned for the. felony pf breaking out of 
prison before an arraignment upon the. principal Celoqy. 
But if be be acquitted of the principal felpny before h^ 
be arraigned of the breaking out of prison,, be ipa^ pl^ad 
the. acquittal (0- • 

It is a general rule, that no justificatiofi Q^n^he^pl^adt^: 
to an indictment for treason or felony (m); for the fact is 
laid jpro(;{i^one in the oue case and /?/o/iu^ in the other. 



iq) Ruttaby^s case, ^ Hule, 37 H. 8. B. Appeal, 122. but 

i!5d. it washuldett by Needham, J. 

(r) R. V. Arundel!, Trera, 87 H. 6. 20. & 21,. that, upon 

271. an indictment of murder, the 

{5) ' 2 Hale, 254. defendant might pleadr. that in 

{t) Mrs. Saniford*s case, 2 an appeal before the con^ble 

Hale, 255* and marshal of treason* theap- 

(u) 2 Hale, 304. 26 H. 8^ 5. pellee killed the appellant. 
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and these allegations must be answered directly; besides, 
under the general issue, the party ^ill be at liberty to give 
any special defence in evidence, though the matter of fact 
be proved against him ; and, therefore, it seems the bw 
will not allow him to limit his means of defence by a spe* 
cial plea. 

The defendant, upon an indictment or information for 
a misdemeanor, may, it seems, plead any special matter 
whi'ch is, in law, a bar to the proceeding against him. 
Thus, if he fall within any exception or proviso which 
is not contained in the purview of the statute, he ntajs 
by pleading, shew that he is entitled to the benefit of 
that exception or proviso {x). 

But if the defendant plead special matter in justifica- 
tion or excuse, he cannot also plead the generalissue {y)'i 
yet he may plead the general issue as to part, and spe* 
cially as to the residue (z). And though in a capital ei»ie 
an arraignment upon an indictment will be no bar to a 
second, to an information, quitam^ the pendency of afar* 
mer suit may be pleaded in abatement {a). But if the fir^t 
information be fraudulent it will be no bar to a second, 
and fraud may be replied (6). In Tremaine's Pleas of 
the Crown there is a plea of ^on assault demesne to an in- 
dictment of assault aiid battery; but Lord Holt was of 
opinion, that such a plea could not be pleaded, and that 
the special matter ouglit to be given in evidence under the 
general issue (c). 

It is a well known rule of law, that whatever tl>e pro- 
secutor 13 bound to prove under the general issue, th« 

(x) R!v. Baxter, Leach, 66o. (b) Vin. Ab. Inf. 415. Noy. 

(y) 2 Haw. c. 26. s. 62. 4 118. 

Com. Dig. Inf. Str. 1044. 4 (e) Trem. 270. Holt, 172. 

T. R. 701. but see the pleadings, Trem, 

(z) 2ttaw.c. 26. S.62. 273. R. V. Lovelace. 

(a) ^Haw. c. 26. 8. 63. 
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defendant may disproveby opposite evidence (d). So that 
whenever any person is charged with the repair of an 
highway against common right, he may be dischai^ed 
upon the plea of not guilty. But if the indictment 
charge the inhabitants of a parish with not repair- 
ing an highway within the parish, since they are jorfina 
facie liable by the law of the land to repair that highway, 
tbey must set forth their discharge by means of a special 
plea (ie), shewing who is liable to the duty of repairing. 
So the inhabitants of a county, if indicted for the non«^re- 
pair of a bridge, or of the highway within 300 feet of the 
extremity of the bridge, must, to exonerate themselves, 
plead specially, that some other is bouiKi by prescription 
or tenure to repair the same ( /). Where different dis- 
tricts within a parish have been used to repair their 
respective highways, and the parish at large is indicted-, 
the prescription ought to be pleaded, for if judgment 
should be given against the parish after verdict on not 
guilty pleaded, or by default, the judgment would be 
evidence of the liability of the whole parish to repair (g), 
though not conclusive evidence, if it could be shewn that 
the inhabitants of the district bound to repair the road had 
been guilty of any fraud, or if the districts exempted by 
prescription could shew that, the defence was conducted 
without their privity or knowledge {h). 

The proper form of pleading such a prescription seems 
to be this, each district claiming an exemption should 

{d) 1 Str. 181. R. V. Inhab. ' (/) 7 East, 588. 12 Ea»t, 
of Norwich. 192. 

(e) 1 Vent. 189. 1 Ld. Ray. (^) Peake's Ni. Pri. 219. 
726. 2 T. R. 111. 1 Mod. R. v. St. Pancras, 2 Sauud. 
1 12. R. V. St. Andrews, 1. 159. n. 10. 

(A) 2 Saund. 159- d« 10. 
Doug. 421. 
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state, in a separate plea to the indictment, ** that the 
parish has been immemorially divided into a certain num« 
ber of districts or townships called A.. B., C, &c. and 
that the inhabitants respectively of the several districts, 
A. and C. (in which the highway lies), have been immemo- 
rially used and accustomed to repair and amend the se^ 
veral and respective highways, situate and lying in their 
said respective districts independent of each other; and 
that the said part of the said highway in the said indict- 
ment mentioned, lies in that part of the said parish called 
the district C. and by reason of the premises the inhabi- 
tants of tbe.8aid district ought to have repaired the same 
independent of the inhabitants of the said district of A. in 
the said parish (i)*\ 

In charging an individual with the obligation to repair 
an highway, in an indictment or plea, in respect of his 
tenure of certain lands, it seems to be sufficient to al- 
lege, that he was bound ratione tenuroi terra^ without 
adding sute^ for though it has been objected that sme 
ought to be added in order to shew an occupation by the 
defendant, the occupier, and not the owner being liable, 
the court held that ratione tenura implied such a tenure 
as made him chargeable [1c). 

Where the obligation arises from tenure^ it is not ne- 
cessary, either in an indictment or plea, to allege any title 
or prescription, because a prescription is implied in the 
estate of inheritance in the land (/) ; but where the obliga- 



(t) 2 Will. Saand. 159* n. (/) See the observations of 

10. Serjeant Williams, 2 Saund. 

[k\ iStr. 187. 1 Vent. 331. 158. n. 9* Co. £nt. 358. a. 

2 Will. Saund. 158. and lb. d. Keil. 52. pi. 4. I Haw.c. ^6. 

9. ; but see I Haw. c. 7& s. 90. s. 8. Styles, 400. 
5 H. 7. 3. pi. 8. 
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tion arises from inhabitancy ^di prescription must be aU 
ieged (m). And in conformity with this distinction, be- 
tween an obligation to repair by reason of tenure and of 
inhabitancy, it has been holden, thatan indictment against 
a particular part only of a parish for not repairing a high- 
way in the parish, stating that the inhabitants of the 
district, from time immemorial, ought to repairand amend 
it, Is insufficient; it ought to state, that the inhabitants 
of such district, from time whereof, &c. have used and 
been accustomed, and of right ought, to repairand amend 
it, fof the inhabitants of a particular division of a parish 
are not 'bound to repair by common law, and therefore 
the indictment should shew the reason of their obliga- 
tion (n). 

But an individual cannot be bound by prescription* 
unless in respect of his tenure of land, taking of toll, or 
other profit ; for the act of the ancestor cannot charge the 
heir without profit, though a corporation, or a parish, or 
part of it, may be charged by prescription to do so (o). 

As a eounty may plead that an individual is bound to 
the repair of a bridge, so if that individual has been in- 
dicted and fined by the judgmertt of the court, the county' 
may plead the conviction, setting forth the record and 
averring the identity of the bridge, &c. {p)* 

VI. Pha^^GeneraVissue* 

By the general plea, that he is not guilty of the treason' 
or felony alleged- against him, the defendant defues tlie 

(m) 1 Haw. c. 76. 8.8. 384.; in a case of this kind it 

(n) 5 Burr. 2700. 3 Keb. does not appear to be necessary 

801. 3 Bac. Ab. 58. 2 T. R. that the defendants should be 

111. ' prepared with the record en 

(o) 13 Co. 33. 1 Haw. c. 76. poigne^ as in case of a plea to 

8. 8. 3 Bac. Ab. 58. an indictment for fWhniy. See 

{p) Trem. P. C. 206. Ray. ' the precedent, postea. 



NoiGuiliy,: 921 

whole of the cliar^e, and he may give bis special defence 
in evidence though the matter of fact be proved against 
biin. And upon the defendant's giving special matter of 
excuse or justification in evidence, the jury are as much 
bound to take notice of it as if it had been specially sub- 
mitted to their consideration by a special plea (q). 

The defendant may have the benefit of this plea, in 
capital cases, after any special plea has been. overruled {r), 
or even after a demurrer (s), 

f 

It has been said, that by pleading the general issue the 
defendant waives the benefit of a pardon under the great 
seal {t]. But this position does not appear to be correct. 
In Arundel's case, the defendant pleaded the king's par- 
don after a conviction of homicide, and Sir Edward Coke, 
then attorney-general, replied to the plea (m). 

And, in general, the pleading not guilty is no waiver of 
a special plea, and does not repder it double (x). 

But if A. having the king's pardon of manslaughter, be 
arraigned upoa an indictment for murder, he ought not 
to plead not guilty, fqr he would thereby waive his par- 
don. He ought to confess the indictment as to the 
manslaughter and plead the king's pardon^ and as to the 
killing with malice prepense he shall plead that be is ni>t 
guilty. Then, if he were to be found guilty of murder,^ 
be would have judgment, if acquitted of the murder bis 
plc^a wou)d he allowed [y]* 

iq) 5 Hale, 258. 24 C. 2. 2 Hale, 258. in coir 

(r) 2 Hale, 257. formity with the st. 13 R. 2. c. 

(«) 2 Hale> 257. contra. !• which expressly requires 

(<) 2 Haw. c. 37. s. 59, , that IjHefore aay pardoo^sbaU be 

[u] Trem. .273. 6 Co. 14. allowed, it shall be incittired by. 

m 

(jr). 22 E. 4# 29. 2 Hale, the county, whether the killing 

256. were of iiialice prepep&e» and 

.(l^) So ruled by Lord Hale if so the pardon phall ha dis-^ 

in Sir Thoawa Pettus's case, allowed. 
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The plea to an indictment for felony consists of two 
parts ; 1. The issue of not guilty^ whereupon the clerk 
joins issue by the words cul. prist. 2. The putting 
himself upon the country, when the clerk demands how 
he will be tried. 

And if either of these fail, the prisoner stands mute, 
whereupon he was formerly, in case of felony, put to his 
penance ; but now, in case of both treason and felony (or), 
judgment is given and be becomes attainted {y). 

Upon a criminal information or indictment for a mis- 
demeanor, if the defendant do not plead, judgment is 
given as upon a conviction (z). Upon the plea of not 
guilty, issue is joined for the king, by the words, A. B. 
qui pro rege sequitur similiter^ S^c. 

And it seems that there is no necessity for any addi^ 
tion to shew that A. B. is the proper officer for this pur- 
pose, for it is to be intended that he was known to 'be 
such by the court (a). And in appeals of felony, whe- 
ther by an appellant or an approver, issue t^ in general 
expressly joined by the appellant or approver {b). 

*It has already been seen, that where defendai^ta ure 
charged with the omission of a duty to the performance 
of which they are primd facie bound by the law of the 
hnd, they cannot discharge themselves under the geoe* 
ral isMie, but must set forth the grounds of their discbarge 
by a special plea. But in all other cases the defendant is 
entitled to the benefit of his defence upon evidence un- 
der the general issue, and, therefore, a special plea is 
seldom resorted to (c). 

(ji) By Stat. 12 G. 3. c. SO. defendant pray the benefit of 

{y) 9 Hale, 258. the statute, the prosecutor 

(z) 4 Bl. Comm. 5^5, should tile a counter jilea ; lor 

[a] it Haw. c. 38. s. 2. the form of this^ and likewite 

(h) Rastal, 42. 3 Haw. c. of special replicittions in parti-' 

88. 8. 3. cular cases, see the Pbece- 

(c) If aftet conviction the dents. 
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O/ike Verdict. 

I. General Verdict, p. 324. 

II. Partial Acquittal, p. 398. 

III. Special Verdict finding the Facts, p. 333. 

UPON a capital charge, a verdict cannot be given in 
the absence (a) of the defendant, and should be returned 
openly(6)iii court; and tbejur^ijuat before they give their 
verdict, are required by the clerk of the arraigns t<^ look 
upoot^e prisoner (c). Bat in case of a miedenieanor be^ 
low the degree of ielony, if tbe prisonerfaas appeared and 
plaaded* ti^ proseeirtor may. proceed. to trial, and a ver* 
did tsay be given against him in bis absence. Accord- 
ii2tg to aacient[]oustx>nivAn<l ^ven according to the practice 
oCoriipfiinal courts for a considerable space of time after tbe 
r^oj^ntion.' it was* holdien, that a jury sworn and charged 
i^a oapitoi.caae, could not be discharged until they had 
giv^n a v^dict, a rule calculated to give an offender one 
more cbam:e of escaping, in case of the accidental inabi- 
lity or perverse default of a juror. , . ^. 



(a) 2 Hale, 298. (c) Ray. 193. 

{h) 2 Haw. c.^47. b. 2. 1 los. 
t27. 3ln8.11Q^ 

T 9 
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Where the offence turns oiit in evideffice to be of an 
hii>:her degree than is alleged in the indictment, it is in 
the discretion of tlie court to discbarge the jury and 
to direct another indictment to be preferred^ Thus, 
where the indictment charges the prisoner with mardcr, 
and the offence appears to be petit treason, it would 
not be adviseable to direct the jtiiy to acquit, least the 
<lefthdant should avail himself of the acquittal itl bar 6f a 
second indictment; and in soch case the* most prudent 
course ^'ould be to discharge the jury upon thdt indict- 
ment, and to direct a fresh one to be preferred (rf). So if 
upon an indictment or action for a trespass the offence ap- 
pt^ar to be felony, no verdict otight td be taken unless 
the defendant has been acquitted of the felony (e). 

The jury may either deliver a general verdict of con- 
viction or acquittal upon the vrhole of the charge against 
one or more defendants; or, secondly ^ they may^ecially 
find the defendant guilty of part of the charge a«d acquit 
him of the remainder; and vv^here several are tndibted 
together, may find one or more guilty of the whole or 
part, and acquit the rest; or, ihitdl^\ they may find the 
special facts upon which the charge is founded. 

I. If they find the prisoner gc;i«rflf%, gtft%, judgment 
may be given against bim, provided any one count in the 
indictment be sufficient to support the charge, though 
the rest of the indictment be fiiulty ; for being guilty 
generally, he is severally guilty of each offence separately 
charged, and, therefore, is found guilty upon that cblti|[e 
which is sufficient to warrant the judgment (/)• 

[d) Post. 327. 328.104. su- ^ Roll. Ab. 556, 7* 1 Mod. 
pra, p. 38. 283. 

(e) R. V. Cross, 12 Mod. (/) Salk. 384. 730. Str. 
520. 634. 2 Haw. c. 47. s. 6 845. Cowp. 27^. 
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Hence the case differs from that of a general verdict 
in a civil action, where genera! damages are given and 
where one of the counts is faulty; for since damages are 
given generally, some part must have been given in 
respect of the faulty counts, and the court cannot appor- 
tion the damages and say how much the plaintiff ought 
to receive upon the sufficient counts (g). 

Secondly, the jury may find the defendant guilty of part 
of tb^ charge and acquit him of the residue. 

f or^ >inithf$,fi^t place, every, indictment is divisible in 
respect of its seve^l counts, eaqb of which professes to 
ghai;gfi Htdic^tinct pffence of vvhicb it <?ontains a complete 
description; and, tberieiiore, a defendant may be found 
guilty of the cianrge contained in any one count, and ac< 
qi^tted as.to^ie'fie^xuiinder. . . 

,. ^So^ingen^mltrhere, from the evidence, it appears that 
the d^fendm^tbts not been guilty to the extent of the 
charge 'Sip^d&9d in the indictmentorinibrmatLom, be may 
i^i foi^nd^ giiilty as far as the evidence, warrants, and be 
^qnitl^^as to the residue (A); as wheve be, is charged 
wfi^k^ (engrossing lOQOvquarters of wheat, and the evidence 
amounts lo but 700. 

( But if the defendant be charged with niaking^n con<* 
tfiaot contrary to Uiepuri^iew of a statute, such contract 
fnysti be proved as laid (»)• 

M'Tbesame principle applies where .the description of 
tba^eir^njpe. laid in anytco4int of an indictment, includes 
4|^Jof ^ mom gei>eri*l and less aggravated otfence ; tben, 
except in ^on^ special insuvnces vvhicb will be noticed. 



M< 



{g) 1 T. R. 151. 3 T*R. (i) 2 Haw. c. 26. s, 75, 

483. . r . r Laae, Id- 59, 60, 

(h) 2 Haw.-es 26Ls. 75. 
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the defendant maybe found guilty of the more general and 
be acquitted of the more aggravated offence. Thus it has 
been bolden, that upon an indictment for burglary the de- 
fendant may be found guilty of the larciny and acquitted 
of the burglarious entry [k) ; upon an indictment for steal- 
ing privately from the person, he may be found guilty of 
the larciny and be acquitted of the residue of the 
charge (/) ; upon an indictment under the statute of stab* 
bing {m)^ he may be acquitted of the offence charged 
under the statute, and may be convicted of manslaughter 
at common law (n) ; upon an indictment for mufder be 
may be found guilty of manslaughter (o) ; upon an indict- 
ment for petit treason he may be convicted of murderor 
any inferior species of homicide (p); upon an indictment 
for grand larciny he may be found guilty of petit lar- 
ciny (?). 

It is said to have been adjudged, that where the jury 
find a man not guilty upon an indictment or appeal of 
murder, they are not bound to make any inquiry whether 
he be guilty of manslaughter (r) ; yet, since a general ac- 
quittal upon an indictment of murder would bar a sub- 
sequent indictment of manslauighter, it seems to be the 
bounden duty of a jury to inquire of the manslaughter 
in the first instance ; for otherwise the offence would go 



. (k) 1 Hale, 56a. Il.v.Sym- (o) 1 Ins. 282. 9 Hale, 302. 

iners, Trin. 1706. R. v. (j>) 2Hale,302.Radbourn*t 

Francis, Cora. 478. R. v. Wi- case. Leach, 5 12. 2 Haw, c. 47, 

thai and Overend, Leach^ 102. s. 6. 

9 Hale, 302, ^' (9) 2 Hale, 302. 

(/) 2 Hale, 302. (r) S Haw. c. 47. 8. 4. Cro, 

(m) 1 J. ]. c. 8. Eliz, 276. 296. 464. 
(«) Harwood's case. Style, 

66, 2 Hale, 302, 
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unpontshdd, and it is the constant praotice, where the 
facts warrant it, for the court to charge tbem so to in-- 
quire. 

Withal and Overend (t) were indicted for burglariously 
breaking and entering the dwelling-house of A. B* aud 
stealing therein 60/. The verdict was, ** not guilty of the 
breaking and entering of the dwelling-house in the night* 
time, bot guilty of stealing the money in the dwelling* 
bouse." There was no separate count on the stat. 19 Ann, 
c. 7« for stealing in a dwelling-bouse to the amotint of 40». 
But a great majority of the judges were of opinion, that 
where a prisoner is indicted for a complicated oifencCg 
comprehending in itself divers circumstances of aggrava^* 
tion, each of which is ousted of clergy, though her be ^ac* 
^ quitted of some of those circumstances, yet if he -be 
found guilty of others from which benefit of clergy \^ 
taken away, he shall receive sentence of death; and, 
finally, all tbe judges were of this opinion. > 
Exceptions. 

In general, where the defendant opon his trial for tbe 
more aggravated offence would be debarred of any ad- 
vantage which he might have claimed had he been tried 
for the more general offence, be ought not to be convicted 
of tbe latter, for he would thereby be excluded from those 
advantages to which he is by law entitled. And, therefore, 
if the defendant be indicted for felony, and upon the evi- 
dence it appear that the fact amounts to no more than a 
bare trespass, he cannot be found guilty of the trespass. 

If the jury find facts 8pe- felonious^ Mackally's case, 

cially, whence the law infers 9 Co. 69. Holloway's case, 

malice, judgment of death Palm. 546. 

must be given though they [i) Leachj 102. East. P« C. 

do not find specially that the 547* 
act was malicious or tbe stroke 
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bm dught t^' be indicted anew (21). It lias been said, 
that if the offence be laid as feluiiy, and the defendant be 
fMjnd guilty generally, if the court be afterwards of 
of»nion tiiat the fact amounts not to felony, but only to 
aA enormous trespass, judgment may be givcfn upon it as 
for a trespass only {x) ; but this doctrine was oviirrated in 
Westbeer*8 case, as being repugnant to the rules of' law 
and the principles ofjustice (y). 

But where a defendant is indicted for petit treason be 
may be found guilty of murder, for he loses no advaritage 
by the change, but oft the contrary, i» placed in a better 
situation than if he bad been indicted for muider. But for 
this very reason, if be be indicted for murder (a), and the 
offence turns out to be petit treasoh, though the latter be 
but aggravated murder, he ought not to be found guilty 
of the murder. 

II. General qualities* and requisites of a verdict incase 
of a partial acqniitaL ' 

It has been adjudged that the verdict, in case of a 
partial acquittal, ahofuld extend to the whole of the 
charge, bo as to leave no part upon which the defendant 
has not been either convicted or acquitted. Hence, 
upon an indictment for murder, a verdict, fmding the d^ 
fendant guilty of manslaughter; but silent as to the 
residue of the charge, hasbeen holden to be insufficient 
and void (a). But it is laid down generally, by many au- 
thorities, that upon an indictment for murder the prisoner 
may be convicted of manslaughter, without any intiroa- 



(u) 3 Haiy. c. 47* 8ri>« Kel, jXy) Leach, 15, Vide supra, 

29, 30. R. V. Cross, 1 2 Mod. 520. 39, 

(x) 2 Haw. c. 47. •• 6. Kel. (z) See p. 38. n, (x). 

29. 30. Cro. Car. 332. Cro. J, (a) And. 103, 9 Haw. c.47. 

497* Aud. 351. Dalt.321, 8,3« 
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tioa that the charge of murder must be expresaly 'nega- 
tived {a). 

At all events, if there be any words from which it can 
be implied that the verdict extends to the. wboilie cliargf,- 
it will be sufficient. Therefore, where upon an infScMrma^ 
tion for forging w[kd publishing a deed, the . defendaob 
was found guilty of the trespass and forgery qforuaidi^ the 
verdict was holden to be sufficient, though it expressed 
nothing as to the publishing, since the word trespass im- 
plied it. 

And where several offences are charged in tlie indict- 
ment, and upon a general plea of notguiky the jury find 
the facts specially, and leave the question of guilt or 
innocence for the opinion of the court upon those facts, 
the verdict will be sufficient, though from those facts it 
appears that the defendant was guilty of one only of 
the btfences charged. Thus, in Hayes's case (&), the in- 
dictment charged the defendant, 1st. with forging a bond; 
9dly. with uttering the same, knowing, &C.; 3dly. with 
publisiiing a forged bond, (which was set out and was air? 
milnr in its terms to the first) knowing, &c. The verdict 
fbuad tbnt the defendants did forge a bond, setting it out 
as in the first part of tlie indictment, and then specially 
found the publication of tlie same by the defendants, with 
H guilty knowledge ; but whether, upon the whole matter, 
the defendants, or either of them, are or is guilty of the 
trespass, contempt, false forging, and misdemeanor afore- 
said, in the indictment aforesaid specified, in manner and 
form as by the said indictment is supposed, the jury are 
ignorant and pray the advice of the court, and if the court 
&c. shall be of opinion, &c.; it wasurgued that the ver- 



(a) 2 Httle, 302. 9 Co. 6?. ifi) Ld. Ray. 1518. Sir. 843, 
4 Co. 40. 46. 
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diet was incomplete^ since three offences were charged, 
but that the facts applied to the two first only, and that 
as to the last, the jury ought to have found the defendants 
not guilty. The court held, that if a jury find but part 
of the matter put in issue, and.say nothing as to the rest, 
the verdict is ill, and a venire faciets de novo shall issue if 
no judgment be given, and if judgment baa been given it 
shall be arrested. But that, in the principal case, as the 
**not guilty'' went to the whole indictment, so the verdict 
was found as to all the offences charged in the indictment, 
^hejury had found all the fiicto proved before them, and 
submitted it to the court whether they did maintain all 
the charges. They might doubt, though the proof was 
but of forging one bond and the publication of that bond, 
whether they could, upon their oaths, safely say, that he 
was not guilty of publishing a certain forged writing, &c« 
knowing it to be forged, it not being alleged that it was 
another forged writing different from the first. But the 
court held, that though the indictment in mentioning a 
certain forged writing, did not say a certain other forged 
writing, yet that it was not to be taken as the same with 
the one mentioned before; and, therefore, that the proof 
was not applicable to the last charge,and, upon the whole, 
declared that the special verdict had found the defendants 
guilty as to the two first offences, and not guilty as to the 
last 

Where the prisoner is found guilty of the less aggra- 
vated offence, and acquitted of the more serious part of 
the charge, the more correct mode is, to find the prisoner 
guilty of the offence which has been proved, but not 
guilty of the circumstance in which the aggravation con- 
sists ; for a verdict finding the defendant not guilty of the 
higher offence generally, but guilty of the inferior and in- 
cluded offence, has been objected to as contradictory, since 
an acquittal of the former includes an acquittal of the lat- 
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ter* In'Connor*8(6)ca8e, uponan indictineot for burglary 
and stealing goods in the house, the verdict was'' gtft% of 
felony in stealing goods to the value of laOL from the 
dwelling-house, and t$ot guilty o£tbe burglary.*' According 
to one report of this case, .it was holden, that an acquittal 
of the burglary included an acquittal of the breaking and 
entering and taking of the goods; but that, if the entry of 
the verdict bad been '' not guilty of breaking and entering 
the house in the night-time^ but guilty of the rest of the 
indictment, the prisoner would have been convicted of 
stealing goods to the value of 40^. in the dwelling-house, 
and been ousted of clergy by stat 12 Ann. c. 7. But 
from another report of this case, coming from high au- 
thority (c), it appears that Ld. C. J. Lee, Parker, C. B. 
Sknd the judges Reynolds, Abney, Burnet, Denison, and 
Clarke, thought that the prisonex was ousted on the finding 
of thejury. WilIes,C« J. inclined that the indictment was 
ill, Wright, J. contm«. But upon the doubt expressed by 
the minority, the prisoner was necommended for a par- 
don on condition of transportation. In a subsequent case 
the prisoner was indicted^br a burglarious entry and steal- 
ing in the house; the verdict was, " notguilly of the bur- 
glary, but guihy of stealing to the amount of 40^. in the 
dwelUug-bouse (d)." And the entry was made by the offi- 
cer in those words. The judges, upon consideration, 
held this to be sufficient to warrant a capital judgment. . 
Tb^y agreed that the minute was only for the future di- 
rection of the officer, and to shew that thejury found the 
prisoner guilty of the larciny only. But many of the 
judges said, that when it occurred to them they should 
direct the verdict to be entered, " not guilty of the break- 

*■ 

(b) Leach, 43. entitled Co- (d) Hangerford's case, Brit- 
mer's case. tol, 1790. East, P. C. 518. 

(t) East. P. C. 517. cites 
from a note of Mr. «|^ Abney's. 
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ing and entering in the night, but guilty of the stealing," 
&c.'* as that was more distinct and correct. It appeared 
to be the constant practice, upon every circuit in En- 
gland, upon an indictment for murder, where the paity 
was only convicted of manslaughter, to enter the verdicf, 
** not guilty of murder, but guilty of feloniously killing 
and slaying,*' and yet murder includes the killing. 

It has already been seen, that though several may be 
jointly charged in respect of the same offeiice, yet thtit 
the law considers the crime of each as several, and that 
one or more may be convicted on the sameindictmfent 
and the rest acquitted (a). And, therefore, if two be 
jointly indicted for murder, he who struck may be fouwi 
guilty of manslaugliter, he who maliciously abetted, of 
murder. So upon a joint indictment of petit treason, a 
wife or servant may be found guilty of petit treason, ati8 
a stranger of murder. ' * 

If the offence be in its nature such as to require the 
concurrence of more than one, the jury cannot dfcquit 
one or more, and find another guilty, where the guilt of 
that person, as alleged in the indictment, is inconsistent 
with the innocence of the rest. Thus if several 'be in- 
dicted for a riot or conspiracy, and the verdict acquit aK 
but two in the former case, and all but one in the Iwitcr, 
it will be repugnant and void, unless the indictment al- 
lege the offence to have been committed in coujuuctiot) 
wrth other persons {b); for there can be no riot without 
three, or conspiracy without two. 

So if an accessory, either before or after ti>e fact, be 
indicted at the same time with his principal, if the latter 



(«) Vide supra, 35. 9 Haw. Tr« l6o. , Popham, 202. Str. 
c 47. 8. 8. J93, 1227. 12 Mod. 262. Bur- 

(b) 2 Haw. c. 47« s. 8. 4St row, 1262. 
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be acquitted, the accessory must also be acquitted as a 
matter of course, since bis guilt is entirely inconsistent 
with the innocence of him who is charged as principal. 

In the case of Turner (c) and others, who were jointly 
charged with a burglary, the jury found one guilty of 
the burglary and another of larciny only; but the two 
chief justices held, that the jury could not, upon the 
same indictment and the same evidence, find one guilty 
of the burglary and the other of larciny. 

HI. Special verdicL 

It is perfectly clear, that the province of a jury is con- 
fined to facts, and though a general verdict, which they 
«ire in all cases entitled to return, necessarily includes 
^natter of law as well as of fact, yet upon the matter of 
law, they are in conscience bound in a doubtful case to 
jbllaw the advice and direction of the court* And a ge- 
neral verdict, though founded upon a mistake iu law, 
can seldom prejudice the defendant; for, since the spe- 
cial &.ots are stated upon the indictment, the mistake of 
the jury, in supposing that tfaoee facts in point of law 
constitute the offence, is open to the subsequent correc- 
tion of the court* But the criminality of the party 
frequently* depends upon circumstances, which do nof 
appear upon the record; and this happens where a 
general verdict involves the application of legal and 
technical terms to facts of a doubtful nature. Thus in 
case of larciny what amounts to vi felonious taking, and in 
case of homicide what amounts to ti felonious killing of 
malice prepense, is to be collected from circumstances ex- 
trinsic of the record, and these frequently so far from being 
mere conclusions of fact, constitute very difficult and 
.important questions of law. There are tw^o modes of re- 
medy; either the jury find the defendant guilty, and a spe- 

(c) iSid. 171. 
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cial case is reserved for the opinion of all the judges, and 
afterwards a pardon is applied for, if that opinion be in 
favour of the prisoner; or, according to the more formal 
and technical mode, the jury find the facts by a special 
verdict, which is entered upon the record, upon which 
the judgment of the court is afterwards pronounced. 

For it has long been settled, that a jury may give a spe- 
cial verdict in a criminal case whether capitalor not ca-- 
pital, as in a civil one (d). There is also one class of cases, 
in which a special verdict must necessarily be given: and 
this happens, where upon an indictment for murder or 
manslaughter, it appears to the jury, that the killing was 
by misadventure or in self-defence, for in such case it is 
not sufficient to find that the killing was by misadven* 
ture or in self-defence, but the special matter must be set 
forth {€) ; and then, if upon setting forth the facta, it 8p> 
pear to the court* that the killing amounted to* murder 
or manslaughter, the court will give judgment &ecord«» 
ittg^yf though the jury find in conclusion, that it was per 
infortunium or se defendendo (/). 

The reason why a jury cannot acquit generally under 
such circumstances is, that though the facts do not 
amount to felony, yet they occasion a forfeiture of goods; 
and since the distinction between a killing by misadven- 
ture, or in self-defence and manslaughter, is often very 
nice and critical, and involves a question of law, it is pro- 
per that the whole should be submitted to the judf n^ent 
<ff the court (g). 
. But lit .one of non-sane memory kill another, or if a 



(d\ 9 Haw. e. 47* i. 3. S (/) 2 Hale, 30S. S Haw. 

Hate, 302. 9 Co. 1 d. 63. 1 c. 47. s. 4. 
Buls. 87. (g) 3 Hale, SQ3. 

{e) 2 Hale, 302. 



Special Facts. SS5 

perBon lawfully kill another who attempts to rob him, 
the defendant may be found not guilty generally, for in 
such caaes there ia neither felony nor fortieiture (A). 

The special verdict or case ought to state facts and not 
merely the evidence of those facts (i). When a fact is 
alleged to have happened at some place within the 
county merely by way of venue, the jury may find the 
thing done in any other place or county, provided it be 
of a transitory nature {k). 

So a special verdict will be good, notwithstanding any 
other variance immaterial to the essence of the offence ; 
aa if an indictment for homicide allege three wounds to 
have been inflicted by the defendant, and the special 
verdict find one only (/). But the jury cannot find that 
which is essential to the offence to have happened in an- 
olrker county (tw)* Neither can they vary either from the 
time or prlace laid, when it is material to the offence (o). 
It is-sdifioient, if the verdict substantially find such facts 
asTasHmnt in law to the offence charged, though the 
precise and technical words of the indictment are not 
made use of. The indictment charged the defendant 
wilsh forging and counterfeiting a bank note, the verdict 



(A) 2 Hale, 303. See 24 guilty, and yet find that he 

H. 8. c. 5. Cro. Car. 544. killed tbe deceased, would in- 

Lord Hale excepts the case, volve a contradictiou. 
where the coroner's inquest (i) 2 Wils. 263. 

finds it murder or nlanslaugh- " (k) 6 Co. 47* 2 Roll. 689. 
ter; for there it is apparent, (/) Buls. 87* 2 Haw. c. 47* 

that a man has been slain, and s. 4. 
the jury, if they aoquitthe pri- (m) 6 Co. 47- 
soner, roust inquire who did it; (n) See Com* Dig. Pleader, 

and to find the prisoner not s. 15. 
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found that he erased and altered a bank note by changing 
the word two into five, and was holden to be sufRcient (o)« 

If the verdict do not sufficiently ascertain the facts 
of the case, the court may award a venire facias de 
novo (p) ; and it has been said, that a special verdict in 
a capital case cannot be amended (9), But Lord Mans- 
field held, that a special verdict might be amended, if 
there were minutes to amend it by (r), and this was done 
in Gibson's case {s). It is necessary that the verdict 
should expressly find the material facts to have been done 
in the county in which the indictment is laid« for other- 
wise the court cannot give judgment {I). 

In deciding upon a special verdict, the attention of the 
court is confined to the facts expressly found, and adefisct 
cannot be supplied by intendment (ti). And, tbewfore, 
where ihe special verdict found that the prisoner dis- 
charged a gun, aiid thereby killed J. S. and did not find 
that he discharged the gun against J. S. as alleged in the 
indictment, the court held that they could not imply tbftt 
circumstance from the facts of the case (x). 

So where the defendants were indicted for a robbery 
from the person, and the special verdict stated facts 
which, in point of law, amounted to a iarcioy, but not 
to a larciny from the person, and referred it to the 

(o) R, V. DawsonjStr. 19. (/) Hszeirs case. Leach, 

{p) Skinn. 667. Ld. Ray. 40G. ; but there were other olh 

15'21. jectioDs in this case, and the 

(9) Per Lord Holt, Ld. Ray. decision of the court was not 

14 U made known. 

(r) Hazeirs case, Leach, [u] 2 Haw. c. 47. s. 9. 

425. Bullcr, J. contra. So if (j) 2 Haw. c. 47. s. 9. Kel. 

the defendant occasion the tie- 72. 11 1. 4 Burr, 2073. Str. 

feet. Str. 844. 10J5. Cowp. 830. 

(s) See Doug. 375. 
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court whether the prisoners were guilty of the felony and 
robbery charged against them in the indictment, the 
judges thought that judgment of iarciny could not be 
given upon that finding (a). So where upon an informa* 
tion under the statute of usury, the jury found that as 
to the corrupt agreement in the said information specie 
fidd, the defendant was guilty, and that he took profits, 
&c. to the value of 60/. ; the verdict was bolden to be 
imperfect, for the court could not take the lending of 
the money by intendment (&). 

In the case of libel, it was for many years a disputed 
point, whether the jury had any other duty to perform 
than to find the fact of publication and the truth of the 
innuendo's; for it was said, that since the libel itself ap- 
peared upon the record, its intrinsic illegality and the in- 
tention of the publisher were matters of law to be decided 
by the court, upon consideration of the record itself, 
Woodfall (c) was indicted for publishing a seditious libel 
called Junius, the verdict was, ** guilty of publishing 
only^* It was contended that no judgment against the 
defendant could be founded upon this verdict, since the 
jury had not found malict. Lord Mansfield, in delivering 
the judgment of the court, intimated that where the act 
is in itself unlawful, the proof of justification lies upon 
the defendant, and ii) failure thereof the law implies a 
criminal intent. B&^ that since a d#ubt had arisen from 
t)ie ioti^ductioQ of the unusual and ambiguous word only 
ijnto.tbe verdict, there should be a venire de novo. Ship- 
ley (d)» dean of St.. Asaph, was tried upon a similar indict- 
ment. The jury brought in their verdict guilty of pub- 



(a) R. V. Francis and others, (b) Cro. J. 210. 
Rep. Temp* Hardwicke, 115. (c) Burr. 26()1. 
jEaat. P. C. 7«4. tarn. qu. (rf) 3 T. R. 430, 
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lishiirg only, but upon being informed that by such a ver- 
dict they would negative the truth of the innuendos^and 
that if they* left out the word only the question of law 
iwould he open- upon the record, the jury found him 
'* guilty of publishing, but whether a libel or not we do 
WiVfvnAJf And upon a motion for a new trial, the court 
of King's Bench, in conformity with many previous de* 
ciaiuos (c), discharged tlie rule« 

But by the. slot. 39 G. S. a 60. it is declared and 
enaeted, that on everv trial of an indictment or informa- 
tion for the making or publishing of any libel, it shall be 
competent to the jury to give a general verdict of guilty 
or not guilty upon the whole matter put in issue, and 
tliat the jury shall not be required or directed by the 
court to Rnd the defendant guilty merely on proof of the 
publication by such defendant of the paper charged to 
be a libel, and of the sense ascribed to it in i&uch indict- 
ment or information. 

- But where a jury find a matter committed to their 
charge, and afterwards conclude against law, the verdict 
will be good, and the conclusion may be rejected (d}; as 
Mrhere, upon a charge of murder, the jury specially find 
the facts, and conclude that it was done se defendendo or 
per infortunium; if, upon the whole, it appear to be 
murder or manslaughter, the court will give judgment 
accordingly* notwithstanding such Qonclusijon (e}» 

In case -of W: indictment for murder, tt is not necessaiy 
that the special vtrdict should find malice^ forjinalice is 



(e) See 9 T. R. 490. in the {d) 4 Co. 42. 
notes, and 9tarkie*8 Law of (e) ^ Halej 809. 
Libel, 683. 5 Bdrr. 9661. 

2()86. 
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always a conclusion of law from the fllcts (/) ) neither it 
it necessary to find that the stroke was felonious (g*). 

It was formerly not unfrequent, when the jury returned 
a verdict of acquittal manifestly against the evidence, for 
the court to direct them to reconsider their verdict before 
it was recorded ; but this in modern time4 has seldom 
been practised (h). 

If the jurors, by mistake or pnrtiality, deliver an im» 
proper verdict in court, they may rectify it before it iff re- 
corded; or, by the advice of the court, may reconsider 
and alter it {i). But after the verdict has been recorded 
it cannot be altered in substance (ft), though itaeems that 
it is afterwards amendable in matters of form. A ver- 
dict of acquittal upon an indictment or information can- 
not be set aside and a new trial awarded (/)• 

But in case of a conviction, it is in the discretion of the 
court to grant a new trial where the verdict is against the 
evidence, or the directions of the judge, or in any case 
where it appears to be necessary for the purposes of jus- 
tice (m). Where thef^tsare found so defectively thatno 
judgihentcan be given, the court may award a^»tre/a- 
cias de novo ; but if the verdict has been entered contrary 
to the minutes taken at the trial, it may be amended by 
them(n). 






(/) Str. 773. 12 Rep. 87. * (Xf) 2 ti«il^, ^00. 1 Ins. «2T. 

Palm. 545. Ld. Bay. 1483. » Ass. IS. 5^H^7. 9«r. ' 

{g) Mackalley's case, 9 Cb. (I) Q Haw. c. 4?. si J«.: 

69. Holloway*s case. Palm. (m ) 2 Haw. c. 47* »• 1 2. See 

545. p. 341. 

[h] 2 Haw. c. 47.. 8. 11- (n) HuzeU's case, Leach, 

And. 104. Cromp* 114. Al. 40& Qro. £li:(^ li'2f 150. 1 

12. 2 St. Tr. 260. Sal,, 47. 9?« i - 

(i) 2 Hale, 299. Plow. Com. 
«11. 
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Of the finding of facts dehors the record. 

If a man be arraigned upon an inquest of murder or 
manslaughter returned by the coroner, and he be found not 
guilty, the jury who tried htm ought further to inquire 
who committed the fact, and if they find that A. B. did it, 
he may be put upon his trial in chief upon that find- 
ing (o). And the practice- was anciently the same with 
respect to indictments found by the grand inquest (p). 
But the usage Imd entirely ceased as to indictments, in 
t4]Q time of Lord Hale, and with respect to inquests had 
become mere matter of form (9). 

And as to indictments of robbery, it was formerly 
the practice to oblige tlie jury under the statute of 
Winchester, in case th^y acquitted the prisoner, to pre- 
sent who did it, for the hundred was answerable, and the 
trials before the justices in eyre were for the most part by 
a petit jury of the same hundred; but afterwards, when 
the jury- who tried and inquired came from the body of 
the county, the practice ceased (r). 

The jurors of the petit inquest are charged to inquire if 
the party fled, and of his goods and chattels; this, how- 
ever is but an inquest of ofBce and traversable (f); but 
it has been said that a presentment of flight before the 
coroner, is conclusive (t). 

It seems to be a general rule, that if a verdict contain 
such a finding as will warrant a judgment against the de- 
fendant, any superfluous and unnecessary addition may 
be rejected as surplusage (m). 

(0) 2 Hale, 300. Staundf. P.C. 181. 2 Hale, 

\p) lb. 301* 

\q) 2 Hale, 301. (s) 1 Hale, 362. 

(r) 3 E. 3. Coron. 307. (<) I Hale» 362. 2Hale, 301. 

(tt) 2 Haw. c. 47. 8. 10. 
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Of Judgmeni, 

The prisoner cannot be convicted of treason or felony 
unless he be present in court, but he may he found guilty 
of a misdemeanor in his absence; and, if he do not sur- 
render himself to await the sentence of the lavr, a capias 
is awarded and issued to bring him before the court to 
receive his judgment; but if he be present at the trial, 
it is in course that he should be committed, unless the 
prosecutor consent to his being liberated upon his recog- 
nizance to appear when called upon to receive the sen- 
tence of the court (d). So if he be taken on a capias pro 
fine. 

In case of felony there can be no hew tT\xil\h)^ but af- 
ter a conviction of an inferior offence (c), tW Pourt of 
King's Bench will, in its discretion, grant a n^w trial, 
whenever it is^inanifestly conducive to the ends of jus- 
tice. In strictness the defendant should apply within 
the limits allowed in civil cases (rf); but for the attain- 
ment of substantial justice, the court will interpose*tifter 
'the regulartinie has elapsed (e); and where some defen- 
dants have been acquitted and others convicted, the 

>j[4) Burr^ 2599.. R*»¥,S¥ad- (6) 6 T. R. 63a. 

dington, 1 East, 159*; but the (c) lb. Dong. 797.. 

length of hidi^peavkrus impri- {d) 5 T. R. 43i6. 

msm^ib tskeQ^int^ conside- {e) R. v. Gough, Doug. 171. 

ration by^the coml: in. their 797. 5T. K.436. lEa&t, 14(>. 

judgment. 2 Str. 845. 
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court willy in its discretion, grant a new trial as to the lat- 
ter, but they must all be present in court, when the mo- 
tion is made (a). 

By the practice of the court of King's Bench upon a 
conviction of any crime, whether capital or otherwise, the 
defendant is allowed four days to move in arrest of judg- 
ment (&), if there be so many remaining of the term, and 
if not, then the longest time that can be had (r). 

In case of misdemeanors, if there be not four days re- 
maining of the term, it seems that the <:ourt will not give 
judgment until the ensuing terra {d). The defendant 
may move in arrest at any time before judgment has ac- 
tually been given [e]. 

Upon a conviction at the assizes or quarter sessions, 
it is not unusual to pass sentence immediately, and in all 
cases of murder, in whatever court the conviction may be, 
it is expressly enacted by the stat. 95 G. 9. c. 37. that 
sentence shall be passed immediately. 

If a man be indicted of felony before justices of the 
peace, oyer and terminer, or gaol delivery, and after con- 
viction the record be removed by certiorari into the King's 
Bench, and the prisoner be also removed thither by ha* 
beas corpus^ he may plead that he is not the same per- 
son, and allege a diversity of name, and if the king's 
^ttofney CQiifess this, he shall be discharged out of cus- 

(«) R, V. Mawbey et al. 5 T. ^ (cQ 7 St. Tr. 63 ; but see 4 ' 

R, 619. R. V. Teale et al. 1 1 St. Tr. 217. and 2 Haw. c. 48. 

East, 307* 8* 1* In one instance of an ag- 

{b) 3 Haw. 0.48. 8. 1. 3 St. gravated iniiKlerDeanor, Lord 

Tr. 7D4. AlgemoQ Hidaey's Hale is said to have refused to 

case, 3 St. Tr. 999* Bosweirs listen to a motion in arrest of 

case, 4 St. Tr 777* judgment. Saund. 30 1 > 9. 

(r) 2 Haw. c. 48. 8. 1. 4 St {e) 5 T. R. 445. 
Tr. 217. 
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^^y (/)• But the king's attorney may take issue upon 
it, and aver that he is the same person, and known by 
one name as well as the other (;)• But if, upon being 
called upon to say why judgment should not be given 
against him, he stand mute, it is necessary to inquire 
whether he be the same person, for he is not concluded 
by the return if he has not continued in custody of the 
same court since his arraignment (A). A nd this is also ne-' 
cessary where a party is outlawed, and is brought into the 
King's Bench by capias utlqgatum (t). But if he has been 
in the custody of the King's Beuch from the time of his 
arraignment, or has been bailed by the court, and has 
been rendered by his bail, no such inquiry is necessary 
on his standing mute (k). 

It seems to be a general rule, that no fault, which 
would have been fatal on demurrer, can be cured by the 
verdict; and, consequently, that any such fault may be 
taken advantage of by motion in arrest of Judgment, or 
by writ of error if it be granted. 

Of the different kinds of judgment. 

The judgment in high treason, except in respect of the 
coin, is, that the offender be drawn upon a hurdle to the 
place of execution, there to be hanged by the neck, to 
be cut down whilst he is alive, and his entrails to be 
taken out and burnt before his face, and his head cut off 

< 

and his body quartered, and his head and quarters to be 
at the king's disposal (/). 
But the drawing upon a hurdle is not entererd upon the 



(/) John Apare's case, a (t) 9 HaU, 40^. 

Hale, 402. (k) 2 Hale, 402. 10 E. 4. 19- 

(g) Brown's case. Lib. pL (I) East. ¥.<:. 13T. 2 Hale, 

Cor. 31. 2 Hale, 402. 397. I Hale, 187* 

{h) 10 E. 4. 19. 
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record (m) ; neither is the cutting off the privy members, 
which is not usually pronounced (n). 

The judgment against a woman, whether for high or 
petit treason, was, that she should be burnt; but by the 
St. SO G. 9. c. 48. 8. 1. she shall be drawn and hanged. Also 
by the second section of that statute, women convictedas 
principals or as accessories before the fact in petit treason, 
shall be dealt witha.ccording to the provisions of thestat. 
S6 G. 2. c. 57* in case of murder. 

In all cases of treason relatifig to the coin^ and of petit 
treason, the judgment is, to be drawn and hanged, which 
was the judgment previous to the stat. S5 E. 3. st. 5. 
8. 9. (n). 

And though it has been holden that one guilty of a new 
created treason was liable to the severer sentence, yet the 
contrary seems to be settled, both because the other was 
the common law judgment, and also because it was to be 
presumed that the legislature, in creating a new treason 
relating to the coin, intended to constitute it with inci- 
dents similar to those belonging to other treasons con- 
cerning the coin (o). 

The judgment for felony, whether against a man or 
woman, has been the same since the reign of Henry the 
first; to be, hanged by the neck till he or she be dead: 
it is thus laconically entered upon the roll : " Sus. per 
colir 

By the Stat. 25 G. 2. c. 37. which was made for the 
purpose of adding a further terror and peculiar mark of 
infamy to the punishment for murder, it is directed that, 

(m) 2 Hale, S97. 2 Haw. c. Bl. Comtn.92. Walcott^ c^ise, 

48. 8. 3. 4 Mod. 395. 

(n) East. P. C. 137. 2 Hale, («) 2 Hale, 397. 

397. 2 Haw. c. 48. s. 3. 6 St. (o) 2 Haw. c. 48. s. 4. 2 

Tr. 16. and see Fost. 336. 4 Hale, 397. 
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" sentence shall be pronounced in open court immedi- 
ately after the conviction of such murderer, and before 
the court proceed to any other business, unless the court 
see cause for postponing the same, in vfhich sentence 
shall be expressed not only the ufual judgment of death, 
but also the time for the execution thereof, and the 
marks of infamy hereby directed." 

By the 1st. section, the execution shall be on the day 
next but one after sentence passed, unless it happen to 
be Sunday, and in that case on the Monday following. 

By the tod section, *'if the execution be in Middlesex or 
in the city of London, or within the liberties thereof, the bo- 
dy of the murderer shall be taken by the sheriff, &c, to the 
ball of the surgeons' companyt or to such place as the com* 
pany shall appoint, who shall give to the sheriff a receipt 
for the same, and the body so delivered shall be anato- 
mized by the surgeons or by such persons as they shall ap- 
point. If the execution take place at the assizes, the body 
to be delivered to such surgeon as the judge shall direct." 

By sec. 4. the judge has power to stay the execution at 
his discretion, regard being had to the intent of the act. 

By sec. 5. the judge may direct the body to be hung in 
chains. 

The usual form of the sentence under this act is, " that 
you be taken from hence to the place from whence you 
came, and that you be taken from thence, on  
next, to the place of execution, and that you be there 
hanged by the neck till your body be dead, and that your 
body, when dead, be taken down and be dissected and 
anatomized (jo)." 

Upon this act it has been holden that the judgment for 



(p) See East. P. C. 373. and the case of Swan and JefTeries, 

Fost. 107. 
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dissection and anatomizing only, should be included in the 
sentence, and that, if it should t>e thought advisable, the 
judge might afterwards direct the body to be hung in 
chains by special order to the sheriff (7). That the statute 
extends to peers convicted before the lords in parlia- 
ment (r). And that it applies to cases where the offence, 
from the relation of the parties, amounts to petit treason. 

The judgment in case of pramunire is, that the defen- 
dant shall be out of the king's protection, and that his 
lands and tenements, goods and chattels, shall be for* 
feited to the king, and that his body shall remain in pri- 
son during the king's pleasure {s). 

The judgment in case of misprision of treason is, that 
the offender shall be imprisoned during his life, forfeit all 
his goods and the profits of his lands during his life (t). 

Judgnient in petit larciny, at common law, is to be 
whipt and imprisoned for a limited time («); but by vir- 
tue of several statutes, the offender may be imprisoned 
or transported for a term not exceeding seven years (x). 

For crimes below the degree of felony, and for which 
no specific punishment is appointed by any statute, the 
judgment rests for the most part upon the discretion of 
the court. For crimes of an infamous nature, such as 
perjury, forgery, at common law, cheats, conspiracies, not 
requiring oilJenous judgment {y) and other such like, it 
is left to the wisdom of the court lo inflict such corporal 

[q) Post. 107. (x) SAnn.c.G. 4G. I.e. 11. 

(r) Earl Ferrers's case,Fost. 6 G. 1. c. 23. 
139. 10 St. Tr. 478. (y) This severe judgment 

(s) 2 Haw. c. 48. 8.9. lies upon a conspiracy to indict 

(t) 1 Hale, 374. 2 Hale, an innocent man of felony, but 

400. 3lns.30\ 2 Haw. c. 48. seems now by long disuse to 

8« 10. have become obsolete. See 4 

(1*) 2 Hale, 400. Bl. Comm. 136. 
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punishment and fine as shall seem proportionate to the 
offence (z). 

But the court cannot inflict any new mode or species of 
penishment before unknown to our laws, unless specially 
authorised by the legislature (a). And the court may 
assess a fine, but cannot award corporal punishment 
against an offender in bis absence (ft). Where several are 
jointly indicted, an award of a joint fine against them 
would be erroneous; for if the fines were not to be seve- 
rally awarded, but one joint fine imposed upon all, one 
who had paid his proportionate share might be detained 
in prison for default of the rest, which would be in effect 
to punish him for the offence of another (c). 

Upon a conviction for ^ nuisance, the judgment is to 
be adapted to the nature of the offence alleged, if there 
be no allegation of the continuance up to the time of tak- 
ing the inquisition, judgment that it be abated is unne- 
cessary ((i); but if a continuance be Meged, prostration 
should be awarded (e); but the Court of King's Bench 
will not give such judgment, if they be satisfied that the 
nuisance has been already effectually abated (/). 

During the term, assizes, or session, in which judg- 
ment is given, it remains in the breast of the court, 
and the fine imposed, or any other discretionary punish- 
ment may be varied; but after the term it becomes mat- 
ter of record, and admits of no alteration (g). 

[z] See 2 Haw. c. 48. a. 14. {e] R. v. Pappineau, Str, 

(a) I Ins. 135. 2 Ins. 470. 686. 7 T. R. 468. 8 T. R. 

20K 2 Haw. c. 48. s. l6. 142. 

(6) Salk. 56. 400. Skin. 684. (/) R. v. Incledon, 13 Eaat, 

(c) 2 Haw. c. 48. t. 18. l64. 

11 Co. 43. I Lev. 126. (g) I Ins. S60. Cro. Car. 

{dj R. r. Steady 1 T. K. 142. 251. 2 Haw. c. 48. s. 20. 
7 T. R. 467. 
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Of avoiding the Judgment — Writ of Error ^ Sfc. 



I. By Plea, p. 348. 

II. By Writ of Error, p. 352. 



A judgment may be reversed either by plea or by writ 
of error. 

The plea is founded either oij some defect appa- 
rent on the record, or upon some fact extrinsic of the 
record. 

1. By plea founded on a defect apparent on the retard, 

A judgment of outlawry for treason or felbny rs, as has 
been seen, equivalent to a conviction of the offence,- in 
other cases to a conviction of the contempt only; rnnot 
appearing. 

In civil cases it seems th^t the defendant mny, in the 
same term in which the exigent is returnable, rcvefse the 
outlawry upon plea or motion, by shewing any error in the 
processor indictment; but in orimin^t' cases it appears, 
that the court of King's Bench will not reverse an out- 
lawry for an intrinsic error, except upon writ of error (a). 



(«) See 2 Haw. c. 50. s. 1. and the authorities there cited, 

1 Ins. 259- 
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And such appears to have been the inclination of the 
court in the case of the Kin^ v. Davis (&)• 

But a conviction of felony, whereon the defendant has 
had his clergy, may, it has been holden, be discharged by 
exception to the indictment, since no writ of error lies 
upon the conviction, but only upon a judgment (c). 

2dly. By a pha founded on matter of fact extrinsic of 
the record* 

Upon all outlawries, except of treason or felony, the 
defendant may appear by his attorney, in order to reverse 
the outlawry according to the provisions of the stat. 4 & 5 
W. & M. c. 18. s. 3.; but to reverse an outlawry of trea- 
son or felony the defendant must appear in person, and 
so he must upon an outlawry after conviction for a mis* 
demeanor (d). 

The defendant may plead, in avoiding the outlawry, 
that his name, or his addition, or his estate, degree, or 
m5^stery, is improperly described (e). 

But upon a plea that his addition is mis-described, 
it seems to have been doubted whether he ought not to 
be put to his writ of error, since he allows that he is the 
same person (/). So he may plead that there is no such 
town as that whereof he is named (g). 

That at the time of the writ purchased, and ever since, 
he has resided at a place different from that named in the 
writ (A); but in such case it seems that the outlawry shall 
be avojded against the person pleading only, and shall 



(b) Burr. 638. (/) Fitz. Utiag. 37. 38 H. 

(c) Cro. Eliz. 489. See H €. 1. B. Utlag. 32. 51. 

Co. 39. {g) Fitz. Utlag. 23. 26. 22 

(d) R. v. Wilkes, 4 Burr. E. 4. 37. 2 Haw. c. 50. s. 10. 

(e) 2 Haw. c. 50. 1. .10. (h) 2 Haw. c. 50, s. 10. But 

seeF. Ut. 5. 
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Stand in force against the person of the same name and 
addition in the record (»). 

If there be two persons of the same name and addition 
with those mentioned in the indictment and process of out- 
lawry, and one be taken on a capias fdlagatum^ or appear 
in order to avoid it, he cannot do it by an averment that 
there are two persons of that name and addition, and that 
the person intended is the elder and that be himsetf is the 
younger, but must resort to his writ de idemptitate nomi" 
nis (/l), which lies when a man is taken or molested by 
process against another of the same name {/). And this 
has been said, by some, to be the only remedy in such 
case after outlawry returned (m) ; butLord Hale expressly 
holds, that if a person taken on a capias utlagatum deny 
that he is the person^ if the king's attorney take issue upon 
it it shall be tried, but that if the prisoner say nothing it 
shall be tried by an inquest of office {n). 

But a person cannot come in before outlawry pro- 
nounced, and plead that be is not the person^ but must 
resort to his writ de idemptitate nomais^ In civil pro<- 
ceedings it is usual, in such a case, to enter a more-fult 
description of the person intended, upon a new eaigvnty in 
order to shew the diversity ; but in criminal process fhift 
cannot be done without a writ, since the description isr of 
the finding of the jurors, and, therefore, canrvot be altered 
without a further finding by ajury (o). 

If the party be .correctly described, no ouUawrf 



(i) 2 Haw. c. 50. s. 10* But (ff) 2 Hale, 402. 

see F. Ut. 25. (o) F. Idenip. Nom. 3* F.' 

(k) 2 Haw. c. 50. 8. 1 0. N, B. 268. B. Idemp. Nom. 

(/) F. N. B. «68. 2. 1 1. 9 H. 4. 3. 

(m) 2 Haw. c. 50. s. 10. cites 
F. Ut. 6. 
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cdn be reversed upon a plea of fact, unless in case of 
treason or felony (p). 

' But, in favour of life, an outlawry of treason or felony 
may be avoided, upon a suggestion or plea of any fact 
which shews it to have been erroneous (q) ; as, that the 
defendaQt was in prison (r), or in the king's service, or 
beyond the sea, at the time the outlawry was pro* 
nounced (.v). In cases of treason^ an outlawry pronounced 
against a person out of the realm, is, by stat, 96 H. 8. c. 13. 
as valid as if he had been resiant within the realm; but, 
by the stat. 5 & 6 £. 6. c. 11. if the party so outlawed 
y\e\A himself within one year, next after the outlawry 
pronounced, to the chief justice of England, and offer to 
traverse the indictment or appeal, he shall be received so 
to do; and, upon being found not guilty, by the verdict 
of \% men, shall be clearly acquitted and discharged of 
the outlawry. These statutes extend to treasons created 
by aubseqruent statutes (t). 

Where tbe judgment has been given by persons with- 
out authority, it may be falsified upon plea, for it is ut- 
terly void ; as wliere a commission authorizes a proceed- 
idig upon an indictment by twelve, and it is taken by 
^ght only (ci). 

Where a person has bought land of another, who is 
afterwards found guilty of felony generally, he may fal- 
sify the record as to the time of committing the offence, 
bficauae the time is not material upon evidence(a:); but if 

(p) S Haw. c. 50. 8. 6. t. 9. Fost. 46. Burr. 630* 

[q) 2 Haw. c. 60. 8. C^ llns. Armstrong's case, 3 Mod. 47. 

«6». 10 H. 4. 7. 3 St. Tr. 895. 

(r) F« Utl.fi. fiHaw.c.50; («) 3 Ins. 931. Summ. 270. 

•• 6. (x) 1 Hale, 36T. fi Haw. 

(«) Burr. 640. c.50. s. fi. 3 Ins. 231. Syer's 

(I) 3 Ins. 32. 2 Haw. c. 50. case, Bl. Comm. p. 391. 
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the vendor be attainted upon confession or abjuration, or 
by outlawry upon an indictment, the purchaser may, it 
is said, falsify the attainder in point of the offence it- 
self (2). 

By torit of error, 

A writ of error to reverse a judgment lies from ail in- 
ferior jurisdictions to the Court of King's Bench, from 
the King's Bench to the House of Lords; it also may be 
brought in the King's Bench to reverse an attainder be- 
fore the lord high steward (a). 

In cases of treason and felony, this writ ought to be 
granted wherever there is probable error; but it cannot 
issue without the fiat of the attorney -general, or an ex- 
press warrant fron the king [h], which is not a mere mat- 
ter of course. But where the offence is of an inferior 
nature, and there is probable cause, this writ is grantable 
of right and not merely ex gratia (c). 

This writ may be brought as well by the executor as 
by the heir of the party, to reverse an attainder of trea- 
son or felony, but not by any other person (d). 

The most usual way of bringing a writ of error upon 
an indictment at the sessions or assizes is, to remove 
the record by certiorari into the Crown Office, and then 
to bring a writ of error coram nobis; but the indictment 
may be removed by writ of error in the first instance (c). 
But a certiorari is not proper after conviction and before 

(z) 1 Hale, 361. 49E.3.11. of ten of the judges in the 

7 E. 4. I. 3 Ins. 231., 2 Hisw. Aylesbury case, 3d Ann. and 

c. 50. 8. 2. 8«e 4 Burr. 2550. 

(a) 1 Sid. 208. 4BI.Cofnni. [d) 5 Co. 111. Cro. Eliz. 
391. 2 Haw.c. 50. S. 17* ^^^' ^73. 558. Salk. 60, 6\. 

(b) 4 Burr. 2550. 2 Haw. Harg. Co. Lit. 18. o. 1. 2 
c. 50.-8. 13. 1 Sid. 69* I Buls. Haw.c. 50. s. II. 

71. {e) 6 Mod. 178. 

(c) According to the opinion 
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judgment; because the justices, who tried the cause, are 
best able to apportion the fine (g). 

Upon a writ of error brought, the course is to serve a 
rule in the office to assign error, and upon failure, to 
move for a peremptory rule, and upon default to nonsuit 
the plaintiff in error, and to award execution (A). 

Where a defendant in a civil action brings a writ of 
error to remove a record, and neglects to remove the re- 
cord, the court, where it remains, may award execution ; 
but it is otlierwise of certiorari to justices of the peace, 
for this operates as a supersedeas of execution after its 
return on account of the express words, "eo quod rex non 
vult feloniam illam terminari alibi quam coram seipso (i)." 

The nature of the objections upon which this writ may 
be founded, have already been considered in treating of 
the several kinds of defects in the indictment, caption, 
and process, none of which, it seems, are cured by verdict. 

It is to be regretted, that the courts, in listeqing to tri- 
vial errors, have so. frequently sacrificed the great ends of 
justice to a mistaken and misplaced humanity, precarious 
in its application, since it extends without distinction to 
all degreed of guilt, and mischievousin its consequences (/c). 
It) case of outlawries, indeed, trivial objections have been 
listened to with greater reason, for they enable the party 
to enter into the merits of his case. 

As no writ can be allowed without the fiat of the at- 
torney-general or warrant from the king, granted upon 
probable cause shewn, it follows, that the applicant, be- 
fore he can obtain the writ, must assign his errors (Z). 

If the party attainted of felony had lands, the attaint^er 

cannot be reversed witbout a scire facias against all the 

 ' i 

ig) 1 Salk. 149. (ic) See Lord Hale's observa- 

{h) 6 Mod. 178, 1 Veut, 53. tions, supra, p. 227. 
(i) Dy. 245. (/) 2 Haw. c. 50. 8. 12. 1 

H. 7. iS. B. Error, 351. 
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terre-tenants mediate or immediate (Z), except in the 
case of treason [m), or in case of felony, where it is sug- 
gested upon the roll, that the party had no lands, and 
the. attorney-general confesses it (n). 

Upon the reversal of the attainder of the principal, that 
of the accessory is ipso facto reversed (o). 

The Stat. 33 H. 8. c, 29. which enacts, that attainders 
of high treason, by force of the common or statute law,, 
shall have the same effect with a parliamentary attain- 
der, applies to lawful attainders only, and not to those 
which are erroneous or void; such, therefore, may be 
avoided as before. 

After the reversal of an outlawry of treason or felony, 
the defendant must plead to the indictment as if he had 
come in upon the capias (p), or, if the outlawry be subse- 
quent to conviction, he shall receive the sentence of the 
law. But when the judgment pronounced upon convic- 
tion is reversed or falsified, all the previous proceedings 
are absolutely set aside, and the party is remitted to the 
situation he was in before the charge was made as to both 
credit arid estate (9). But he is still liable to a second 
prosecution for the same oflencer for his life was never 
in jeopardy by the first (7). If the lands of the person 
attainted have been granted away, he may, upon the re- 
versal of the attainder, resume his possession, without 
either suing a petition to the king, or a scire facias against 
the grantee (r). 

'(/) 2 Haw. c. 50. s. 12. (o) 2 Haw. c. 29. 8. 40. 

(m) 111 Stafford's case, M* {p) 2 Haw. c. 50. s. 18. 3 

12. Ann. a sci, fa, in case of Mod. 42. Burr, 

treason was holden to be un- (q) 2 Haw. c, 50. s. 19. 2 

necessary, upon e^anii nation Bl. Comm. 393. 

of all the precedents. (r) 2 Haw. c. 50. s. 50, And^ 

(w) Salk, 495,.3:(j:eb^.29. 188. 
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